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RS58. Agriculture and Food, Animal Industry.
R58-20. Domesticated Elk Hunting Parks.
R58-20-1. Authority and Purpose.
In accordance with the Domesticated Elk Act, and the
provisions of Section 4-39-106, Utah Code, this rule specifies:
(i) procedures for obtaining domesticated elk facility
licenses,
(ii) requirements for operating those facilities,
(iii) standards for disposal/removal of animals within those
facilities, and
(iv) health standards and requirements in such facilities.

R58-20-2. Definitions.

In addition to terms used in Section 4-39-102, and R58-18-
2:

(1) "Elk farm" means a place where domestic elk are
raised, bred and sold within the practice of normal or typical
ranching operations.

(2) "Hunting Park" means a place where domestic elk are
harvested through normal or typical hunting methods.

(3) "Division" means the Division of Animal Industry, in
the Utah Department of Agriculture and Food.

(4) "Domestic elk" means any elk which is born inside of,
and has spent its entire life in captivity, and is the offspring of
domestic elk.

(5) "Isolation Facility" means a confined area where
selected elk can be secured, contained and isolated from all
other elk or livestock.

(6) "Secure Enclosure" means a perimeter fence or barrier
that is constructed and maintained in accordance with Section
4-39-201 and will prevent domestic elk from escaping into the
wild or the ingress of big game wildlife into the facility.

R58-20-3. Application and Licensing Process.

(1) Pursuant to Section 4-39-203, Utah Code, the owner
of each facility that is involved in the hunting of domestic elk
must first fill out and complete a separate elk hunting park
application which shall be submitted to the Division for
approval.

(2) In addition to the application, a general plot plan
should be submitted showing the location of the proposed
hunting park in conjunction with roads, town, etc. in the
immediate area.

(3) A facility number shall be assigned to an elk hunting
park at the time a completed application is received at the
Department of Agriculture and Food building.

(4) A complete facility inspection and approval shall be
conducted prior to the issuing of a license or entry of elk to any
facility. This inspection shall be made by an approved
Department of Agriculture and Food employee and Division of
Wildlife Resources employee. It shall be the responsibility of
the applicant to request this inspection at least 72 hours in
advance.

(5) Uponreceipt of an application, inspection and approval
of the facility, completion of the facility approval form, and
receipt of the license fee, a license will be issued.

(6) All licenses for hunting parks expire on July 1 in the
year following the year of issuance.

(7) No domestic elk shall be allowed to enter a hunting
park until a license is issued by the division and received by the
applicant.

R58-20-4. License Renewal.

(1) All laws found in Section 4-39-205 and rules found in
R58-18-4 pursuant to the renewal of elk farms are applicable to
elk hunting parks.

R58-20-5. Facilities.
(1) Fencing requirements established by Section 4-39-201

of'the Utah Code are applicable to both domestic elk farms and
hunting parks.

(2) Ahunting park for domesticated elk may be no smaller
than 300 acres, with sufficient trees, rocks, hills and natural
habitat, etc. to provide cover for the animals. Hunting park
owners intending to operate facilities larger than 5,000 acres
must obtain prior written approval of the Elk Advisory Council,
following studies, reviews or assessments, etc., which the
Council may deem necessary to undertake, in order to make an
informed decision.

(3) There shall be notices posted on the outside fence and
spaced a minimum of every 100 yards, to notify the public that
the land area is a private hunting park.

(4) Each location of a licensed facility with separate
perimeter fences must have its own separate loading facility.

(5) To be licensed, the park must include a handling and
isolation facility which can be accessed and operated with
reasonable ease for identification and disease control purposes.
An exception to this rule may be granted in cases where there is
a licensed farm owned by the same individual within 50 miles
of the hunting park which can be accessed in a reasonably short
period of time.

R58-20-6. Records.
(1) All laws and rules set forth in Sections 4-39-206 and
R58-18-6 apply to hunting parks.

R58-20-7. Genetic Purity.

(1) All laws and rules found in Sections 4-39-301 and
R58-18-7 pursuant to genetic purity are applicable to hunting
parks.

R58-20-8. Acquisition of Elk.

(1) All laws and rules found in Sections 4-39-302, 4-39-
303, R58-18-8 and R58-18-11 pursuant to importation or
acquisition of domestic elk are applicable to hunting parks.

R58-20-9. Identification.

(1) Alllaws and regulations provided in Sections 4-39-304
and R58-18-9 governing individual animal identification are
applicable in hunting parks.

R58-20-10. Inspections.

(1) All hunting park facilities must be inspected yearly
within 60 days before a license or the renewal of an existing
license is issued. It is the responsibility of the applicant to
arrange for an appointment with the department for such
inspection, giving the department ample time to respond to such
a request.

(2) All elk must be inspected for inventory purposes
within a reasonable timely period before a license renewal can
be issued.

(3) All live domestic elk must be brand inspected prior to
entering or leaving the park.

(4) Any elk purchased or brought into the facility from an
out-of-state source shall be inspected upon arrival at a licensed
hunting park before being released into an area inhabited by
other domestic elk.

(5) A Utah Brand Inspection Certificate shall accompany
any shipment of live elk into or out of the hunting park
including those which move from facility to facility within Utah.

(6) A Domestic Elk Harvest Permit must be filled out by
the park owner at the time of harvest. One copy of the permit
shall be sent to the division office, one copy shall go to the
hunter and one copy shall be kept on file at the facility.
Validated tags must be attached to the carcass and the antlers
prior to leaving the park and remain affixed during
transportation to residence, meat processor, taxidermist, etc.

(7) Pursuant to Section 4-39-207, agricultural inspectors
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may, at any reasonable time during regular business hours, have
free and unimpeded access to inspect all facilities, animals and
records where domestic elk are kept.

R58-20-11. Health Rules.

(1) All laws and rules found in Sections 4-39-107, R58-
18-11 and R58-18-12 pursuant to animal health are applicable
to hunting parks.

R58-20-12. Meat.

(1) The selling of domestic elk meat obtained from a
licensed hunting park will not be allowed and:

(a) Must be consumed by either the hunter or park owner
or their immediate family members, regular employees or guests,
or the meat shall be:

(b) Donated as a charitable food item in compliance with
Section 4-34-2 of the Utah Agriculture Code.

R58-20-13. Liability.

(1) All laws found in Section 4-39-401 concerning the
escape of domesticated elk are applicable to hunting parks.

(2) A hunting park owner shall remove all wild big game
animals prior to enclosing the park. If wild big game animals
are found within the park after it has been licensed, the owner
shall notify the Division of Wildlife Resources within 48 hours.
A cooperative removal program may be designed by the parties
involved to remove the animals.

(3) No person(s) may hunt domestic elk in an approved
park without first being issued written permission to do so from
the owner. The approval document shall be in the hunter's
possession during hunting times. Hunting hours will be from
1/2 hour before sunrise to 1/2 hour after sunset.

(4) In accordance with the state's governmental immunity
act, as found in Section 63-30-1, et seq., the granting of a
hunting park license or the imposing of a requirement to gain an
owner's permission does not attach any liability to the state for
any accident, mishap or injury that occurs on, adjacent to, or in
connection with the hunting park.

KEY: inspections
May 4, 2004 4-39-106
Notice of Continuation March 5, 2004
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R81. Alcoholic Beverage Control, Administration.
R81-1. Scope, Definitions, and General Provisions.
R81-1-1. Scope and Effective Date.

These rules are adopted pursuant to Section 32A-1-107(1),
and shall be interpreted so as to be consistent with the Alcoholic
Beverage Control Act. These rules shall govern the department
and all licensees and permittees of the commission.

R81-1-2. Definitions.

Definitions of terms in the Act are used in these rules,
except where the context of the terms in these rules clearly
indicates a different meaning.

(1) "ACT" means the Alcoholic Beverage Control Act,
Title 32A.

(2) "BAR" means a service structure maintained on a
licensed premises to furnish glasses, ice and setups and to mix
and serve liquor and to serve beer.

(3) "COMMISSION" means the Utah Alcoholic Beverage
Control Commission.

(4) "COUNTER" means a level surface on which patrons
consume food.

(5) "DECISION OFFICER" means a person who has been
appointed by the commission or the director of the Department
of Alcoholic Beverage Control to preside over the prehearing
phase of all disciplinary actions, and, in all cases not requiring
an evidentiary hearing.

(6) "DEPARTMENT" or "DABC" means the Utah
Department of Alcoholic Beverage Control.

(7) "DIRECTOR" means the director of the Department of
Alcoholic Beverage Control.

(8) "DISCIPLINARY ACTION" means the process by
which violations of the Act and these rules are charged and
adjudicated, and by which administrative penalties are imposed.

(9) "DISPENSING SYSTEM" means a dispensing system
or device which dispenses liquor in controlled quantities not
exceeding one ounce and has a meter which counts the number
of pours served.

(10) "GUEST ROOM" means a space normally utilized by
anatural person for occupancy, usually a traveler who lodges at
an inn.

(11) "HEARING OFFICER" or "PRESIDING OFFICER"
means a person who has been appointed by the commission or
the director to preside over evidentiary hearings in disciplinary
actions, and who is authorized to issue written findings of fact,
conclusions oflaw, and recommendations to the commission for
final action.

(12) "LETTER OF ADMONISHMENT" is a written
warning issued by a decision officer to a respondent who is
alleged to have violated the Act or these rules.

(13) "M ANAGER" means a person chosen or appointed to
manage, direct, or administer the affairs of another person,
corporation, or company.

(14) "MEMBER" means an individual who regularly pays
dues to a private club. Member does not include any corporation
or other business enterprise or association, or any other group or
association.

(15) "POINT OF SALE" means that portion of a package
agency, restaurant, limited restaurant, airport lounge, on-premise
banquet premises, private club, on-premise beer retailer, single
event permitted area, temporary special event beer permitted
area, or public service special use permitted area that has been
designated by the department as an alcoholic beverage selling
area. It also means that portion of an establishment that sells
beer for off-premise consumption where the beer is displayed or
offered for sale.

(16) "REASONABLE" means ordinary and usual thinking,
speaking, or acting, which is fit and appropriate to the end in
view.

(17) "RESPONDENT" means a department licensee, or

permittee, or employee or agent of a licensee or permittee, or
other entity against whom a letter of admonishment or notice of
agency action is directed.

(18) "STAFF" or "authorized staff member" means a
person duly authorized by the director of the department to
perform a particular act.

(19) "UTAH ALCOHOLIC BEVERAGE CONTROL
LAWS" means any Utah statutes, commission rules and
municipal and county ordinances relating to the manufacture,
possession, transportation, distribution, sale, supply, wholesale,
warehousing, and furnishing of alcoholic beverages.

(20) "VIOLATION REPORT" means a written report from
any law enforcement agency or authorized department staff
member alleging a violation of the Utah Alcoholic Beverage
Control Act or rules of the commission by a department
licensee, or permittee, or employee or agent of a licensee or
permittee or other entity.

(21) "WARNING SIGN" means a sign no smaller than six
inches high by twelve inches wide, with print no smaller than
one half inch bold letters and clearly readable, stating:
"Warning: Driving under the influence of alcohol or drugs is a
serious crime that is prosecuted aggressively in Utah."

R81-1-3. General Policies.

(1) Official State Label.

Pursuant to Section 32A-1-109(6)(m), the department shall
affix an official state label to every container of liquor that is at
least 187 ml sold in the state, and to every box containing
containers of liquor under 187 ml in size. Removal of the label
is prohibited.

(2) Labeling.

No licensee or permittee shall sell or deliver any alcoholic
beverage in containers not marked, branded or labeled in
conformity with regulations enacted by the agencies of the
United States government pertaining to labeling and advertising.

(3) Manner of Paying Fees.

Payment of all fees for licenses or permits, or renewals
thereof, shall be made in legal tender of the United States of
America, certified check, bank draft, cashier's check, United
States post office money order, or personal check.

(4) Copy of Commission Rules.

Copies of the commission rules shall be available at the
department's office, 1625 South 900 West, P. O. Box 30408,
Salt Lake City, Utah 84130-0408 for an administrative cost of
$20 per copy.

(5) Interest Assessment on Delinquent Accounts.

The department may assess the legal rate of interest
provided in Sections 15-1-1 through -4 for any debt or
obligation owed to the department by a licensee, permittee,
package agent, or any other person.

(6) Returned Checks.

The department will assess a $20 charge for any check
payable to the department returned for the following reasons:

(a) Insufficient Funds;

(b) Refer to Maker; and

(c) Account Closed.

Receipt of a check payable to the department which is
returned by the bank for any of these reasons may result in the
immediate suspension of the license, permit, or operation of the
package agency of the person tendering the check until legal
tender of the United States of America, certified check, bank
draft, cashier's check, or United States post office money order
is received at the department offices, 1625 South 900 West, Salt
Lake City, Utah, plus the $20 returned check charge. Failure to
make good the returned check and pay the $20 returned check
charge within thirty days after the license, permit, or operation
of the package agency is suspended, is grounds for revocation
of the license or permit, or termination of the package agency
contract, and the forfeiture of the licensee's, permittee's, or
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package agent's bond.

(7) Disposition of unsaleable merchandise.

The department, after determining that certain alcoholic
products are distressed or unsaleable, but consumable, may
make those alcoholic products available to the Utah Department
of Public Safety for education or training purposes.

All merchandise made available to the Utah Department of
Public Safety must be accounted for as directed by the
Department of Alcoholic Beverage Control.

R81-1-4. Employees.
The department is an Equal Opportunity Employer.

R81-1-5. Notice of Public Hearings and Meetings.

Notice of all department meetings and public hearings,
other than disciplinary hearings, shall be done in the following
manner:

(1) The public notice shall specify the date, time, agenda,
and location of each hearing or meeting.

(2) In the case of public meetings, notice shall be made as
provided in Section 52-4-6.

(3) In the case of hearings, other than disciplinary
hearings, public notice shall be made not less than ten days prior
to the hearing.

(4) The procedure for posting public notice and the
definition of public meeting for purposes of these rules, shall be
the same as provided in Section 52-4-6.

R81-1-6. Violation Schedule.

(1) Authority. This rule is pursuant to Sections 32A-1-
107(1)(c)(1), 32A-1-107(1)(e), 32A-1-107(4)(b), 32A-1-119(6)
and (7). These provisions authorize the commission to establish
criteria and procedures for imposing sanctions against licensees
and permittees and their officers, employees and agents who
violate statutes and commission rules relating to alcoholic
beverages. The commission may revoke or suspend the licenses
or permits, and may impose a fine against a licensee or permittee
in addition to or in lieu of a suspension. The commission also
may impose a fine against an officer, employee or agent of a
licensee or permittee. Violations are adjudicated under
procedures contained in Section 32A-1-119 and disciplinary
hearing Section R81-1-7.

(2) General Purpose. This rule establishes a schedule
setting forth a range of penalties which may be imposed by the
commission for violations of the alcoholic beverage laws. It
shall be used by department decision officers in processing
violations, and by presiding officers in charging violations, in
assisting parties in settlement negotiations, and in
recommending penalties for violations. The schedule shall be
used by the commission in rendering its final decisions as to
appropriate penalties for violations.

(3) Application of Rule.

(a) This rule governs violations committed by all
commission licensees and permittees and their officers,
employees and agents except single event permittees.
Violations by single event permittees and their employees and
agents are processed under Section 32A-7-106.

(b) This rule does not apply to situations where a licensee
or permittee fails to maintain the minimum qualifications
provided by law for holding a license or permit. These might
include failure to maintain a bond or insurance, or a conviction
for a criminal offense that disqualifies the licensee or permittee
from holding the license or permit. These are fundamental
licensing and permitting requirements and failure to maintain
them may result in immediate suspension or forfeiture of the
license or permit. Thus, they are not processed in accordance
with the Administrative Procedures Act, Title 63, Chapter 46b
or Section R81-1-7. They are administered by issuance of an
order to show cause requiring the licensee or permittee to

provide the commission with proof of qualification to maintain
their license or permit.

(c) If alicensee or permittee has not received a letter of
admonishment, as defined in Sections R81-1-2 and R81-1-
7(2)(b), or been found by the commission to be in violation of
Utah statutes or commission rules for a period of 36 consecutive
months, its violation record shall be expunged for purposes of
determining future penalties sought. The expungement period
shall run from the date the last offense was finally adjudicated
by the commission.

(d) In addition to the penalty classifications contained in
this rule, the commission may:

(i) upon revocation of a license or permit, take action to
forfeit the bond of any licensee or permittee;

(ii) prohibit an officer, employee or agent of a licensee or
permittee from serving, selling, distributing, manufacturing,
wholesaling, warehousing, or handling alcoholic beverages in
the course of employment with any commission licensee or
permittee for a period determined by the commission;

(iii) order the removal of a manufacturer's, supplier's or
importer's products from the department's sales list and a
suspension of the department's purchase of those products for a
period determined by the commission if the manufacturer,
supplier, or importer directly committed the violation, or
solicited, requested, commanded encouraged, or intentionally
aided another to engage in the violation.

(e) When the commission imposes a fine or administrative
costs, it shall establish a date on which the payment is due.
Failure of a licensee or permittee or its officer, employee or
agent to make payment on or before that date shall result in the
immediate suspension of the license or permit or the suspension
of the employment of the officer, employee or agent to serve,
sell, distribute, manufacture, wholesale, warchouse or handle
alcoholic beverages with any licensee or permittee until
payment is made. Failure of a licensee or permittee to pay a fine
or administrative costs within 30 days of the initial date
established by the commission shall result in the issuance of an
order to show cause why the license or permit should not be
revoked and the licensee's or permittee's compliance bond
forfeited. The commission shall consider the order to show
cause at its next regularly scheduled meeting.

(f) Violations of any local ordinance are handled by each
individual local jurisdiction.

(4) Penalty Schedule. The department and commission
shall follow these penalty range guidelines:

(a) Minor Violations. Violations of this category are
lesser in nature and relate to basic compliance with the laws and
rules. If not corrected, they are sufficient cause for action.
Penalty range: Verbal warning from law enforcement or
department compliance officer(s) to revocation of the license or
permit and/or up to a $25,000 fine. A record of any letter of
admonishment shall be included in the licensee's or permittee's
and the officer=s, employee's or agent's violation file at the
department to establish a violation history.

(i) First occurrence involving a minor violation: the
penalty shall range from a verbal warning from law enforcement
or department compliance officer(s), which is documented to a
letter of admonishment to the licensee or permittee and the
officer, employee or agent involved. Law enforcement or
department compliance officer(s) shall notify management of
the licensee or permittee when verbal warnings are given.

(i) Second occurrence of the same type of minor
violation: a written investigation report from law enforcement
or department compliance officer(s) shall be forwarded to the
department. The penalty shall range from a $100 to $500 fine
for the licensee or permittee, and a letter of admonishment to a
$25 fine for the officer, employee or agent.

(iii) Third occurrence of the same type of minor violation:
a one to five day suspension of the license or permit and
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employment of the officer, employee or agent, and/or a $200 to
$500 fine for the licensee or permittee and up to a $50 fine for
the officer, employee or agent.

(iv) More than three minor violations regardless of type:
a six day suspension to revocation of the license or permit and
a six to ten day suspension of the employment of the officer,
employee or agent, and/or a $500 to $25,000 fine for the
licensee or permittee and up to a $75 fine for the officer,
employee or agent.

(v) If more than one violation is charged during the same
investigation, the penalty shall be the sum of the days of
suspension and/or the monetary penalties for each of the charges
in their respective categories. If other minor violations are
discovered during the same investigation, a verbal warning shall
be given for each violation on a first occurrence. If the same
type of violation is reported more than once during the same
investigation, the violations shall be charged as a single
occurrence.

(b) Moderate Violations. Violations of this category
demonstrate a general disregard for the laws or rules. Although
the gravity of the acts are not viewed in the same light as in the
serious and grave categories, they are still sufficient cause for
action. Penalty range: Written investigation report from law
enforcement or department compliance officer(s) shall be
forwarded to the department on the first occurrence. The
penalty shall range from a letter of admonishment to revocation
of the license or permit and/or up to a $25,000 fine.

(i) First occurrence involving a moderate violation: a
written investigation report from law enforcement or department
compliance officer(s) shall be forwarded to the department. The
penalty shall range from a letter of admonishment to a $1000
fine for the licensee or permittee, and a letter of admonishment
to a $50 fine for the officer, employee or agent.

(ii) Second occurrence of the same type of moderate
violation: a three to ten day suspension of the license or permit
and a three to ten day suspension of the employment of the
officer, employee or agent, and/or a $500 to $1000 fine for the
licensee or permittee and up to a $75 fine for the officer,
employee or agent.

(iii) Third occurrence of the same type of moderate
violation: a ten to 20 day suspension of the license or permit
and a ten to 20 day suspension of the employment of the officer,
employee or agent, and/or a $1000 to $2000 fine for the licensee
or permittee and up to a $100 fine for the officer, employee or
agent.

(iv) More than three moderate violations regardless of
type: a 15 day suspension to revocation of the license or permit
and a 15 to 30 day suspension of the employment of the officer,
employee or agent, and/or a $2000 to $25,000 fine for the
licensee or permittee and up to a $150 fine for the officer,
employee or agent.

(v) If more than one violation is charged during the same
investigation, the penalty shall be the sum of the days of
suspension and/or the sum of the monetary penalties for each of
the charges in their respective categories.

(vi) If the same type of violation is reported more than
once during the same investigation, the violations shall be
charged as a single occurrence.

(c) Serious Violations. Violations of this category directly
or indirectly affect or potentially affect the public safety, health
and welfare, and involve minors. Penalty range: Written
investigation report from law enforcement or department
compliance officer(s) shall be forwarded to the department on
the first occurrence. The penalty shall range from a five day
suspension to revocation of the license or permit and/or up to a
$25,000 fine.

(i) First occurrence involving a serious violation: written
investigation report from law enforcement or department
compliance officer(s) shall be forwarded to the department. The

penalty shall range from a five to 30 day suspension of the
license or permit and a five to 30 day suspension of the
employment of the officer, employee or agent, and/or a $500 to
$3000 fine for the licensee or permittee and up to a $100 fine
for the officer, employee or agent.

(i) Second occurrence of the same type of serious
violation: a ten to 90 day suspension of the license or permit
and a ten to 90 day suspension of the employment of the officer,
employee or agent, and/or a $1000 to $9000 fine for the licensee
or permittee and up to a $150 fine for the officer, employee or
agent.

(iii) More than two occurrences of any type of serious
violation: a 15 day suspension to revocation of the license or
permit and a 15 to 120 day suspension of the employment of the
officer, employee or agent, and/or a $9000 to $25,000 fine for
the licensee or permittee and up to a $500 fine for the officer,
employee or agent.

(iv) If more than one violation is charged during the same
investigation, the penalty shall be the sum of the days of
suspension and/or the sum of the monetary penalties for each of
the charges in their respective categories.

(v) Ifthe same type of violation is reported more than once
during the same investigation, the violations shall be charged as
a single occurrence.

(d) Grave Violations. Violations of this category pose or
potentially pose, a grave risk to public safety, health and
welfare, or may involve lewd acts prohibited by title 32A, fraud,
deceit, willful concealment or misrepresentation of the facts,
exclusion of competitors' products, unlawful tied house trade
practices, commercial bribery, interfering or refusing to
cooperate with authorized officials in the discharge of their
duties, unlawful importations, or industry supplying liquor to
persons other than the department and military installations.
Penalty range:  Written investigation report from law
enforcement or department compliance officer(s) shall be
forwarded to the department on the first occurrence. The
penalty shall range from a ten day suspension to revocation of
the license or permit and/or up to a $25,000 fine.

(1) First occurrence involving a grave violation: written
investigation report from law enforcement or department
compliance officer(s) shall be forwarded to the department. The
penalty shall range from a ten day suspension to revocation of
the license or permit and a 10 to 120 day suspension of the
employment of the officer, employee or agent, and/or a $1000
to $25,000 fine to the licensee or permittee and up to a $300
fine for the officer, employee or agent.

(ii)) More than one occurrence of any type of grave
violation: a fifteen day suspension to revocation of the license
or permit, and a 15 to 180 day suspension of the employment of
the officer, employee or agent and/or up to a $500 fine for the
officer, employee or agent.

(iii) If more than one violation is charged during the same
investigation, the penalty shall be the sum of the days of
suspension and/or the sum of the monetary penalties for each of
the charges in their respective categories.

(iv) If the same type of violation is reported more than
once during the same investigation, the violations shall be
charged as a single occurrence.

(e) The following table summarizes the penalty ranges
contained in this section of the rule for licensees and permittees.

TABLE

Violation
Revoke
Degree and
License
Frequency

Warning Fine Suspension

Verbal/Written $ Amount No. of Days

Minor
1st X X
2nd 100 to 500
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3rd 200 to 500 1 to5 actions under the jurisdiction of the commission. Package
Over 3 500 to 25,000 6 to X agencies are expressly excluded from the provisions of this rule,
Moderate and are be governed by the terms of the package agency
1st X to 1,000 contract.
2nd 500 to 1,000 3 to 10 (b) Liberal Construction. Provisions of this rule shall be
3rd 1,000 to 2,000 10 to 20 : : :
over 3 2,000 to 25.000 15 to X liberally construed to secure just, speedy and economical
determination of all issues presented in any disciplinary action.
Serious (c) Emergency Adjudication Proceedings. The department
1st 500 to 3,000 5 to 30 I : d basi
and 1,000 to 9,000 1o to 90 or commission may issue an order on an emergency basis
over 2 9,000 to 25,000 15 to X without complying with the Utah Administrative Procedures Act
in accordance with the procedures outlined in Section 63-46b-
Grave 20
1st 1,000 to 25,000 10 to X : .. . .
Oie,. 1 ° 15 t‘; X (d) Utah Administrative Procedures Act. Proceedings

(f) The following table summarizes the penalty ranges
contained in this section of the rule for officers, employees or
agents of licensees and permittees.

TABLE
Violation Warning Fine Suspension
Degree and Verbal/Written $ Amount No. of Days
Frequency
Minor
1st X X
2nd X to 25
3rd to 50 1 to 5
Over 3 to 75 6 to 10
Moderate
1st X to 50
2nd to 75 3 to 10
3rd to 100 10 to 20
Over 3 to 150 15 to 30
Serious
1st to 100 5 to 30
2nd to 150 10 to 90
Over 2 to 500 15 to 120
Grave
1st to 300 10 to 120
Over 1 to 500 15 to 180

(5) Aggravating and Mitigating Circumstances. The
commission and presiding officers may adjust penalties within
penalty ranges based upon aggravating or mitigating
circumstances. Examples of mitigating circumstances are: no
prior violation history, good faith effort to prevent a violation,
existence of written policies governing employee conduct, and
extraordinary cooperation in the violation investigation that
shows the licensee or permittee and the officer, employee or
agent of the licensee or permittec accepts responsibility.
Examples of aggravating circumstances are: prior warnings
about compliance problems, prior violation history, lack of
written policies governing employee conduct, multiple
violations during the course of the investigation, efforts to
conceal a violation, intentional nature of the violation, the
violation involved more than one patron or employee, the
violation involved a minor and, if so, the age of the minor, and
whether the violation resulted in injury or death.

(6) Violation Grid. A violation grid describing each
violation of the alcoholic beverage control laws, the statutory
and rule reference, and the degree of seriousness of each
violation is available for public inspection in the department's
administrative office. A copy will be provided upon request at
reproduction cost. It is entitled "Alcoholic Beverage Control
Commission Violation Grid" and is incorporated by reference as
part of this rule.

R81-1-7. Disciplinary Hearings.

(1) General Provisions.

(a) This rule is promulgated pursuant to Section 32A-1-
107(1)(c)(i) and shall govern the procedure for disciplinary

under this rule shall be in accordance with Title 63, Chapter
46b, Utah Administrative Procedures Act (UAPA), and Sections
32A-1-119 and -120.

(e) Penalties. This rule shall govern the imposition of any
penalty against a commission licensee, permittee, or certificate
of approval holder, an officer, employee or agent of a licensee,
permittee, or certificate of approval holder, and a manufacturer,
supplier or importer whose products are listed in this state.
Penalties may include a letter of admonishment, imposition of
a fine, the suspension or revocation of a commission license,
permit, or certificate of approval, the assessment of costs of
action, an order prohibiting an officer, employee or agent of a
licensee, permittee, or certificate of approval holder, from
serving, selling, distributing, manufacturing, wholesaling,
warehousing, or handling alcoholic beverages in the course of
employment with any commission licensee, permittee, or
certificate of approval holder for a period determined by the
commission, the forfeiture of bonds, an order removing a
manufacturer's, supplier's or importer's products from the
department's sales list and a suspension of the department's
purchase of those products for a period determined by the
commission, and an order removing the products of a certificate
of approval holder from the state approved sales list, and a
suspension of the purchase of the products in the state.
Department administrative costs are the hourly pay rate plus
benefits of each department employee involved in processing
and conducting the adjudicative proceedings on the violation,
an hourly charge for department overhead costs, the amount
billed the department by an independent contractor for services
rendered in conjunction with an adjudicative proceeding, and
any additional extraordinary or incidental costs incurred by the
department. The commission may also assess additional costs
if a respondent fails to appear before the commission at the final
stage of the adjudicative process. Department overhead costs
are calculated by taking the previous year's total department
expenditures less staff payroll charges expended on violations,
dividing it by the previous year's total staff hours spent on
violations, and multiplying this by a rate derived by taking the
previous year's total staff payroll spent on violations to the
previous year's total payroll of all office employees. The
overhead cost figure shall be recalculated at the beginning of
each fiscal year.

(f) Perjured Statements. Any person who makes any false
or perjured statement in the course of a disciplinary action is
subject to criminal prosecution under Section 32A-12-304.

(g) Service. Service of any document shall be satisfied by
service personally or by certified mail upon any respondent, or
upon any officer or manager of a corporate or limited liability
company respondent, or upon an attorney for a respondent, or
by service personally or by certified mail to the last known
address of the respondent or any of the following:

(i) Service personally or by certified mail upon any
employee working in the respondent's premises; or

(ii) Posting of the document or a notice of certified mail
upon a respondent's premises; or

(iii) Actual notice. Proof of service shall be satisfied by a
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receipt of service signed by the person served or by a certificate
of service signed by the person served, or by certificate of
service signed by the server, or by verification of posting on the
respondent's premises.

(h) Filing of Pleadings or Documents. Filing by a
respondent of any pleading or document shall be satisfied by
timely delivery to the department office, 1625 South 900 West,
Salt Lake City, or by timely delivery to P. O. Box 30408, Salt
Lake City, Utah 84130-0408.

(i) Representation. A respondent who is not a corporation
or limited liability company may represent himself in any
disciplinary action, or may be represented by an agent duly
authorized by the respondent in writing, or by an attorney. A
corporate or limited liability company respondent may be
represented by a member of the governing board of the
corporation or manager of the limited liability company, or by
a person duly authorized and appointed by the respondent in
writing to represent the governing board of the corporation or
manager of the limited liability company, or by an attorney.

(j) Presiding Officers. The commission or the director may
appoint presiding officers to receive evidence in disciplinary
actions, and to submit to the commission orders containing
written findings of fact, conclusions of law, and
recommendations for commission action.

(i) If fairness to the respondent is not compromised, the
commission or director may substitute one presiding officer for
another during any proceeding.

(i) A person who acts as a presiding officer at one phase
of a proceeding need not continue as presiding officer through
all phases of a proceeding.

(iii) Nothing precludes the commission from acting as
presiding officer over all or any portion of an adjudication
proceeding.

(iv) At any time during an adjudicative proceeding the
presiding officer may hold a conference with the department and
the respondent to:

(A) encourage settlement;

(B) clarify issues;

(C) simplity the evidence; or

(D) expedite the proceedings.

(k) Definitions. The definitions found in Sections 32A-1-
105 and Title 63, Chapter 46b apply to this rule.

(1) Computation of Time. The time within which any act
shall be done shall be computed by excluding the first day and
including the last day, unless the last day is a Saturday, Sunday,
or state or federal holiday, in which case the next business day
shall count as the last day.

(m) Default.

(i) The presiding officer may enter an order of default
against a respondent if the respondent in an adjudicative
proceeding fails to attend or participate in the proceeding.

(i) The order shall include a statement of the grounds for
default, and shall be mailed to the respondent and the
department.

(iii) A defaulted respondent may seek to have the default
order set aside according to procedures outlined in the Utah
Rules of Civil Procedure.

(iv) After issuing the order of default, the commission or
presiding officer shall conduct any further proceedings
necessary to complete the adjudicative proceeding without the
participation of the respondent in default and shall determine all
issues in the adjudicative proceeding, including those affecting
the defaulting respondent.

(2) Pre-adjudication Proceedings.

(a) Staff Screening. Upon receipt of a violation report, a
decision officer of the compliance section of the department
shall review the report, and the alleged violator's violation
history, and in accordance with R81-1-6, determine the range of
penalties which may be assessed should the alleged violator be

found guilty of the alleged violation.

(b) Letters of Admonishment. Because letters of
admonishment are not "state agency actions" under Section 63-
46b-1(1)(a), no adjudicative proceedings are required in
processing them, and they shall be handled in accordance with
the following procedures:

(i) Ifthe decision officer of the department determines that
the alleged violation does not warrant an administrative fine, or
suspension or revocation of the license, permit, or certificate of
approval, or action against an officer, employee or agent of a
licensee, permittee, or certificate of approval holder, or against
a manufacturer, supplier or importer of products listed in this
state, a letter of admonishment may be sent to the respondent.

(i) A letter of admonishment shall set forth in clear and
concise terms:

(A) The case number assigned to the action;

(B) The name of the respondent;

(C) The alleged violation, together with sufficient facts to
put a respondent on notice of the alleged violations and the
name of the agency or staff member making the report;

(D) Notice that a letter of admonishment may be
considered as a part of the respondent's violation history in
assessing appropriate penalties in future disciplinary actions
against the respondent; and

(E) Notice that a rebuttal is permitted under these rules
within ten days of service of the letter of admonishment.

(F) Notice that the letter of admonishment is subject to the
approval of the commission.

(iii) A copy of the law enforcement agency or staft report
shall accompany the letter of admonishment. The decision
officer shall delete from the report any information that might
compromise the identity of a confidential informant or
undercover agent.

(iv) A respondent may file a written rebuttal with the
department within ten days of service of the letter of
admonishment. The rebuttal shall be signed by the respondent,
or by the respondent's authorized agent or attorney, and shall set
forth in clear and concise terms:

(A) The case number assigned to the action;

(B) The name of the respondent;

(C) Any facts in defense or mitigation of the alleged
violation, and a brief summary of any attached evidence. The
rebuttal may be accompanied by supporting documents,
exhibits, or signed statements.

(v) If the decision officer is satisfied, upon receipt of a
rebuttal, that the letter of admonishment was not well taken, it
may be withdrawn and the letter and rebuttal shall be expunged
from the respondent's file. Letters of admonishment so
withdrawn shall not be considered as a part of the respondent's
violation history. If no rebuttal is received, or if the decision
officer determines after receiving a rebuttal that the letter of
admonishment is justified, the matter shall be submitted to the
commission for final approval. Upon commission approval, the
letter of admonishment, together with any written rebuttal, shall
be placed in the respondent's department file and may be
considered as part of the respondent's violation history in
assessing appropriate penalties in future disciplinary actions
against the respondent. If the commission rejects the letter of
admonishment, it may either direct the decision officer to
dismiss the matter, or may direct that an adjudicative proceeding
be commenced seeking a more severe penalty.

(vi) At any time prior to the commission's final approval
of a letter of admonishment, a respondent may request that the
matter be processed under the adjudicative proceeding process.

(c) Designation of Informal Adjudicative Proceedings.

(i) All adjudicative proceedings conducted under this rule
are hereby designated as informal proceedings.

(i) If the decision officer determines that the alleged
violation warrants commencement of adjudicative proceedings,
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the matter shall be referred to a presiding officer who shall
commence informal adjudication proceedings.

(3) The Informal Process.

(a) Notice of agency action.

(i) Upon referral of a violation report from the decision
officer for commencement of informal adjudicative proceedings,
the presiding officer shall issue and sign a written "notice of
agency action" which shall set forth in clear and concise terms:

(A) The names and mailing addresses of all respondents
and other persons to whom notice is being given by the
presiding officer, and the name, title, and mailing address of any
attorney or employee who has been designated to appear for the
department;

(B) The department's case number;

(C) The name of the adjudicative proceeding, "DABC vs.

(D) The date that the notice of agency action was mailed;

(E) A statement that the adjudicative proceeding is to be
conducted informally according to the provisions of this rule
and Sections 63-46b-4 and -5, and that an informal hearing will
be held where the respondent and department shall be permitted
to testify, present evidence and comment on the issues;

(F) The date, time and place of any prehearing conference
with the presiding officer;

(G) The date, time and place of the scheduled informal
hearing;

(H) A statement that a respondent who fails to attend or
participate in the hearing may be held in default;

(I) A statement of the legal authority and jurisdiction under
which the adjudicative proceeding is to be maintained,;

(J) A statement of the purpose of the adjudicative
proceeding and questions to be decided including:

(I) the alleged violation, together with sufficient facts to
put the respondent on notice of the alleged violation and the
name of the agency or department staff member making the
violation report;

(II) the penalty sought, which may include assessment of
costs under Section 32A-1-119(5)(c) if the respondent is found
guilty of the alleged violation, and forfeiture of any compliance
bond on final revocation under Section 32A-1-119(5)(d) if
revocation is sought in the complaint;

(K) Any violation history of the respondent which may be
considered in assessing an appropriate penalty should the
respondent be found guilty of the alleged violation; and

(L) The name, title, mailing address, and telephone
number of the presiding officer.

(i) A copy of the law enforcement agency or staff report
shall accompany the notice of agency action. The presiding
officer shall delete from the report any information that might
compromise the identity of a confidential informant or
undercover agent.

(iii) The notice of agency action and any subsequent
pleading in the case shall be retained in the respondent's
department file.

(iv) The notice of agency action shall be mailed to each
respondent, any attorney representing the department, and, if
applicable, any law enforcement agency that referred the alleged
violation to the department.

(v) The presiding officer may permit or require pleadings
in addition to the notice of agency action. All additional
pleadings shall be filed with the presiding officer, with copies
sent by mail to each respondent and to the department.

(vi) Amendment to Pleading. The presiding officer may,
upon motion of the respondent or department made at or before
the hearing, allow any pleading to be amended or corrected.
Defects which do not substantially prejudice a respondent or the
department shall be disregarded.

(vii) Signing of Pleading. Pleadings shall be signed by the
department or respondent, or their authorized attorney or

representative, and shall show the signer's address and telephone
number. The signature shall be deemed to be a certification by
the signer that he has read the pleading and that he has taken
reasonable measures to assure its truth.

(b) The Prehearing Conference.

(i) The presiding officer may hold a prehearing conference
with the respondent and the department to encourage settlement,
clarify issues, simplify the evidence, or expedite the
proceedings.

(i) All or part of any adjudicative proceeding may be
stayed at any time by a written settlement agreement signed by
the department and respondent or their authorized attorney or
representative, and by the presiding officer. The stay shall take
effect immediately upon the signing of the settlement
agreement, and shall remain in effect until the settlement
agreement is approved or rejected by the commission. No
further action shall be required with respect to any action or
issue so stayed until the commission has acted on the settlement
agreement.

(iii) A settlement agreement approved by the commission
shall constitute a final resolution of all issues agreed upon in the
settlement. No further proceedings shall be required for any
issue settled. The approved settlement shall take effect by its
own terms and shall be binding upon the respondent and the
department. Any breach of a settlement agreement by a
respondent may be treated as a separate violation and shall be
grounds for further disciplinary action. Additional sanctions
stipulated in the settlement agreement may also be imposed.

(iv) If the settlement agreement is rejected by the
commission, the action shall proceed in the same posture as if
the settlement agreement had not been reached, except that all
time limits shall have been stayed for the period between the
signing of the agreement and the commission rejection of the
settlement agreement.

(c) The Informal Hearing.

(i) The respondent and department shall be notified in
writing of the date, time and place of the hearing at least ten
days in advance of the hearing. Notice may appear in the notice
of agency action, or may appear in a separate notice issued by
the presiding officer. Continuances of scheduled hearings are
not favored, but may be granted by the presiding officer for
good cause shown. Failure by a respondent to appear at the
hearing after notice has been given shall be grounds for default
and shall waive both the right to contest the allegations, and the
right to the hearing. The presiding officer shall proceed to
prepare and serve on respondent an order pursuant to R81-1-
7(3)(d).

(i) All hearings shall be presided over by the presiding
officer.

(iii) The respondent named in the notice of agency action
and the department shall be permitted to testify, present
evidence, and comment on the issues. Formal rules of evidence
shall not apply, however, the presiding officer:

(A) may exclude evidence that is irrelevant, immaterial or
unduly repetitious;

(B) shall exclude evidence privileged in the courts of
Utah;

(C)  shall recognize presumptions and inferences
recognized by law;

(D) may receive documentary evidence in the form of a
copy or excerpt if the copy or excerpt contains all the pertinent
portions of the original document;

(E) may take official notice of any facts that could be
judicially noticed under the Utah Rules of Evidence, of the
record of other proceedings before the commission, and of
technical or scientific facts within the commission's specialized
knowledge;

(F) may not exclude evidence solely because it is hearsay;
and
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(G) may use his experience, technical competence, and
specialized knowledge to evaluate the evidence.

(iv) All testimony shall be under oath.

(v) Discovery is prohibited.

(vi) Subpoenas and orders to secure the attendance of
witnesses or the production of evidence shall be issued by the
presiding officer when requested by a respondent or the
department, or may be issued by the presiding officer on his own
motion.

(vii) A respondent shall have access to information
contained in the department's files and to material gathered in
the investigation of respondent to the extent permitted by law.

(viii) Intervention is prohibited.

(ix) The hearing shall be open to the public, provided that
the presiding officer may order the hearing closed upon a
written finding that the public interest in an open meeting is
clearly outweighed by factors enumerated in the closure order.
The presiding officer may take appropriate measures necessary
to preserve the integrity of the hearing.

(x) Record of Hearing. The presiding officer shall cause
an official record of the hearing to be made, at the department's
expense, as follows:

(A) The record of the proceedings may be made by means
of a tape recorder or other recording device at the department's
expense.

(B) The record may also be made by means of a certified
shorthand reporter employed by the department or by a party
desiring to employ a certified shorthand reporter at its own cost
in the event that the department chooses not to employ a
reporter. If a party employs a certified shorthand reporter, the
original transcript of the hearing shall be filed with the
department. Those desiring a copy of the certified shorthand
reporter's transcript may purchase it from the reporter.

(C) Any respondent, at his own expense, may have a
person approved by the department, prepare a transcript of the
hearing, subject to any restrictions that the department is
permitted by statute to impose to protect confidential
information disclosed at the hearing. Whenever a transcript or
tape recording of a hearing is made, it will be available at the
department for use by the respondent, but the original transcript
or tape recording may not be withdrawn.

(D) The department shall retain the record of the
evidentiary hearing for a minimum of one year from the date of
the hearing, or until the completion of any court proceeding on
the matter.

(xi) The presiding officer may grant continuances or
recesses as necessary.

(xii) Order of presentation. Unless otherwise directed by
the presiding officer at the hearing, the order of procedure and
presentation of evidence will be as follows: (1) department; (2)
respondent; (3) rebuttal by department.

(xiii) Time limits. The presiding officer may set
reasonable time limits for the presentations described above.

(xiv) Continuances of the hearing. Any hearing may be
continued to a time and date certain announced at the hearing,
which shall not require any new notification. The continuance
of the hearing may be made upon motion of a respondent or the
department indicating good cause why a continuance is
necessary. The continuance of the hearing may also be made
upon the motion of the presiding officer when in the public
interest.

(xv) Oral Argument and Briefs. Upon the conclusion of
the taking of evidence, the presiding officer may, in his
discretion, permit a respondent and the department to make oral
arguments or submit additional briefs or memoranda upon a
schedule to be designated by the presiding officer.

(d) Disposition.

(i) Presiding Officer's Order; Objections.

(A) Within areasonable time after the close of the hearing,

the presiding officer shall issue a signed order in writing that
includes the following:

(I) the decision;

(IT) the reasons for the decision;

(III) findings of facts;

(IV) conclusions of law;

(V) recommendations for final commission action;

(VI) notice that a respondent or the department having
objections to the presiding officer's order may file written
objections with the presiding officer within ten days of service
of the order, setting forth the particulars in which the report is
alleged to be unfair, inaccurate, incomplete, unreasonable,
unlawful or not supported by the evidence.

(B) The order shall be based on the facts appearing in the
department's files and on the facts presented in evidence at the
informal hearing. Any finding of fact that was contested may
not be based solely on hearsay evidence. The findings of fact
shall be based upon a preponderance of the evidence. The order
shall not recommend a penalty more severe than that sought in
the notice of agency action.

(C) A copy of the presiding officer's order shall be
promptly mailed to the respondent and the department.

(D) The presiding officer shall wait ten days from service
of his order for written objections, if any. The presiding officer
may then amend or supplement his findings of fact, conclusions
of law, and recommendations to reflect those objections which
have merit or which are not disputed.

(E) Upon expiration of the time for filing written
objections, the order of the presiding officer and any written
objections timely filed, shall be submitted to the commission for
final consideration.

(ii)) Commission Action.

(A) Upon expiration of the time for filing objections, the
order shall be placed on the next available agenda of a regular
commission meeting for consideration by the commission.
Copies of the order, together with any objections filed shall be
forwarded to the commission, and the commission shall finally
decide the matter on the basis of the order and any objections
submitted.

(B) The commission shall be deemed a substitute presiding
officer for this final stage of the informal adjudicative
proceeding pursuant to Sections 63-46b-2(1)(h)(ii)(iii). This
stage is not considered a "review of an order by an agency or a
superior agency" under Sections 63-46b-12 and -13.

(C) No additional evidence shall be presented to the
commission. The commission may, at its discretion, permit the
respondent and department to present oral presentations.

(D) After the commission has reached a final decision, it
shall issue a signed, written order pursuant to Section 32A-1-
119(5) and 63-46b-5(1)(i), containing:

(I) the decision;

(IT) the reasons for the decision;

(III) findings of fact;

(IV) conclusions of law;

(V) action ordered by the commission and effective date
of the action taken;

(VI) notice of the right to seek judicial review of the order
within 30 days from the date of'its issuance in the district court
in accordance with Sections 63-46b-14, -15, -17, and -18, and
32A-1-119 and -120.

(E) The commission may adopt in whole or in part, any
portion(s) of the initial presiding officer's order.

(F) The order shall be based on the facts appearing in the
department's files and on the facts presented in evidence at the
informal hearing.

(G) The order shall not impose a penalty more severe than
that sought in the notice of agency action.

(H) A copy of the commission's order shall be promptly
mailed to the respondent and the department.
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(e) Judicial Review.

(i) Any petition for judicial review of the commission's
final order must be filed within thirty days from the date the
order is issued.

(i) Appeals from informal adjudicative proceedings shall
be to the district court in accordance with Sections 63-46b-15,
-17, and -18, and 32A-1-119 and -120.

R81-1-8. Consent Calendar Procedures.

(1) Authority. This rule is pursuant to the commission's
authority to establish procedures for suspending or revoking
permits, licenses, and package agencies under 32A-1-107(1)(b)
and (e), and the commission's authority to adjudicate violations
of Title 32A.

(2) Purpose. This rule establishes a consent calendar
procedure for handling letters of admonishment issued and
settlement agreements proposed pursuant to R81-1-7 that meet
the following criteria:

(a) Uncontested letters of admonishment where no written
objections have been received from the respondent; and

(b)  Settlement agreements except those where the
respondent is allowed to present further argument to the
commission under the terms of the settlement agreement.

(3) Application of the Rule.

(a) A consent calendar may be utilized by the commission
at their meetings to expedite the handling of letters of
admonishment and settlement agreements that meet the criteria
of Section (2).

(b) Consent calendar items shall be briefly summarized by
department staff or the assistant attorney general assigned to the
department. The summary shall describe the nature of the
violations and the penalties sought.

(c)(i) The commission shall be furnished in advance of the
meeting a copy of each letter of admonishment and settlement
agreement on the consent calendar and any documents essential
for the commission to make an informed decision on the matter.

(i) If the case involves anything unusual or out of the
ordinary, it shall be highlighted on the letter of admonishment
or settlement agreement and shall be noted by the department
staff person or assistant attorney general during the summary of
the case.

(iii) Settlement agreements on the consent calendar shall
include specific proposed dates for the suspension of any license
or permit, and for payment of any fines or administrative costs.

(d) If the case involves a serious or grave violation as
defined in R81-1-6, the licensee or permittee, absent good
cause, shall be in attendance at the commission meeting. The
licensee or permittee shall be present not to make a presentation,
but to respond to any questions from the commission.
Individual employees of a licensee or permittee are not required
to be in attendance at the commission meeting.

(e) Any commissioner may have an item removed from the
consent calendar if the commissioner feels that further inquiry
is necessary before reaching a final decision. In the event a
commissioner elects to remove an item from the consent
calendar, and the licensee or permittee is not in attendance, the
matter may be rescheduled for the next regular commission
meeting. Otherwise, the action recommended by department
staff or the assistant attorney general presenting the matter shall
be approved by unanimous consent of the commission.

(f) All consent calendar items shall be approved in a single
motion at the conclusion of the presentation of the summary.

(g) All fines and administrative costs shall be paid on or
before the day of the commission meeting unless otherwise
provided by order of the commission.

R81-1-9. Liquor Dispensing Systems.
A licensee may not install or use any system for the
automated mixing or dispensing of spirituous liquor unless the

dispensing system has been approved by the department.

(1) Minimum requirements. The department will only
approve a dispensing system which:

(a) dispenses spirituous liquor in calibrated quantities not
to exceed one ounce; and

(b) has a meter which counts the number of pours
dispensed.

The margin of error of the system for a one ounce pour size
cannot exceed 1/16 of an ounce or two milliliters.

(2) Types of systems. Dispensing systems may be of
various types including: gun, stationary head, tower, insertable
spout, ring activator or similar method.

(3) Method of approval.

(a) Suppliers. Companies which manufacture, distribute,
sell, or supply dispensing systems must first have their product
approved by the department prior to use by any liquor licensee
in the state. They shall complete the "Supplier Application for
Dispensing System Approval" form provided by the department,
which includes: the name, model number, manufacturer and
supplier of the product; the type and method of dispensing,
calibrating, and metering; the degree or tolerance of error, and
a verification of compliance with federal and state laws, rules,
and regulations.

(b) Licensees. Before any dispensing system is put into
use by a licensee, the licensee shall complete the "Licensee
Application for Dispensing System Approval" form provided by
the department. The department shall maintain a list of
approved products and shall only authorize installation of a
product previously approved by the department as provided in
subsection (a). The licensee is thereafter responsible for
verifying that the system, when initially installed, meets the
specifications which have been supplied to the department by
the manufacturer. Once installed, the licensee shall maintain the
dispensing system to ensure that it continues to meet the
manufacturer's specifications. Failure to maintain the system
may be grounds for suspension or revocation of the licensee's
liquor license.

(c) Removal from approved list. In the event the system
does not meet the specifications as represented by the
manufacturer, the licensee shall immediately notify the
department. The department shall investigate the situation to
determine whether the product should be deleted from the
approved list.

(4) Operational restrictions.

(a) The system must be calibrated to pour a quantity of
spirituous liquor not to exceed one ounce.

(b) Voluntary consent is given that representatives of the
department, State Bureau of Investigation, or any law
enforcement officer shall have access to any system for
inspection or testing purposes. A licensee shall furnish to the
representatives, upon request, samples of the alcoholic products
dispensed through any system for verification and analysis.

(c) Spirituous liquor bottles in use with a dispensing
system at the dispensing location must be affixed to the
dispensing system by the licensee. Spirituous liquor bottles in
use with a remote dispensing system must be in a locked storage
area. Any other primary spirituous liquor not in service must
remain unopened. There shall be no opened primary spirituous
liquor bottles at a dispensing location that are not affixed to an
approved dispensing device. This rule does not prohibit the
presence of opened containers of wine for use as provided by
law.

(d) The dispensing system and spirituous liquor bottles
attached to the system must be locked or secured in such a place
and manner as to preclude the dispensing of spirituous liquor at
times when liquor sales are not authorized by law.

(e) All dispensing systems and devices must

(i) avoid an in-series hookup which would permit the
contents of liquor bottles to flow from bottle to bottle before
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reaching the dispensing spigot or nozzle;

(ii) not dispense from or utilize containers other than
original liquor bottles; and

(iii) prohibit the intermixing of different kinds of products
or brands in the liquor bottles from which they are being
dispensed.

(f) Pursuant to federal law, all liquor dispensed through a
dispensing system shall be from its original container, and there
shall be no re-use or refilling of liquor bottles with any
substance whatsoever. The commission adopts federal
regulations 27 CFR 194 and 26 USCA Section 5301 and
incorporates them by reference.

(g) Each licensee shall keep daily records for each
dispensing outlet as follows:

(i) brands of liquor dispensed through the dispensing
system,

(ii) beginning and ending meter readings by brand or sales
price level and the number of portions dispensed through the
dispensing system;

(iii) number of portions sold by brand or sales price level;
and

(iv) a comparison of the number of portions dispensed to
the number of portions sold including an explanation of any
variances by brand or sales price level.

(v) These records must be made available for inspection
and audit by the department or law enforcement.

(h) This rule does not prohibit the sale of pitchers of mixed
drinks as long as the pitcher contains no more than one ounce of
primary spirituous liquor per person to which the pitcher is
served.

(i) Licensees shall display in a prominent place on the
premises a list of the types and brand names of spirituous liquor
being served through its dispensing system. This requirement
may be satisfied either by printing the list on an alcoholic
beverage menu or by wall posting or both.

(j) A licensee or his employee shall not:

(i) sell or serve any brand of spirituous liquor not identical
to that ordered by the patron; or

(i1) misrepresent the brand of any spirituous liquor
contained in any drink sold or offered for sale.

(k) All dispensing systems and devices must conform to
federal, state, and local health and sanitation requirements.
Where considered necessary, the department may:

(i) require the alteration or removal of any system,

(i) require the licensee to clean, disinfect, or otherwise
improve the sanitary conditions of any system.

R81-1-10. Wine Dispensing.

(1) Each licensee shall keep daily records that compare the
number of portions of wine by the glass dispensed to the number
of portions sold. These records shall indicate:

(a) the brands of each wine dispensed by the glass;

(b) the portion size, not to exceed five ounces per portion,
and the number of portions dispensed by the glass of each wine
by brand and sales price level;

(c) the portion size and number of portions sold by the
glass of each wine by brand and sales price level; and

(d) a comparison of the number of portions dispensed to
the number of portions sold including an explanation of any
variances.

These records must be made available for inspection and
audit by the department or law enforcement.

R81-1-11. Multiple-Licensed Facility Storage and Service.

(1) For the purposes of this rule:

(a) "premises" as defined in Section 32A-1-105(40) shall
include the location of any licensed restaurant, limited
restaurant, club, or on-premise beer retailer facility or facilities
operated or managed by the same person or entity that are

located within the same building or complex. Multiple licensed
facilities shall be termed "qualified premises" as used in this
rule.

(b) the terms "sell", "sale", "to sell" as defined in Section
32A-1-105(54) shall not apply to a cost allocation of alcoholic
beverages as used in this rule.

(c) "cost allocation" means an apportionment of the as
purchased cost of the alcoholic beverage product based on the
amount dispensed in each outlet as reconciled by the record
keeping requirements of this rule.

(d) "remote storage alcoholic beverage dispensing system"
means a dispensing system where the alcoholic product is stored
in a single centralized location, and may have separate
dispensing heads at different locations, and is capable of
accounting for the amount of alcoholic product dispensed to
each location.

(2) Where qualified premises have consumption areas in
reasonable proximity to each other, the dispensing of alcoholic
beverages may be made from the alcoholic beverage inventory
of an outlet in one licensed location to patrons in either
consumption area of the qualified premises subject to the
following requirements:

(a) for liquor and wine dispensing, daily dispensing
records as required in R81-1-9 and R81-1-10 must also show
the amount of alcoholic beverage products dispensed to each
licensed location;

(b) for beer dispensing, daily records must be kept in a
form acceptable to the department that show the amount of beer
dispensed to each outlet;

(c) point of sale control systems must be implemented that
will record the amounts of each alcoholic beverage product sold
in each location. Sales records and dispensing records must be
balanced daily;

(d) cost allocation of the alcoholic beverage product cost
must be made for each location on at least a monthly basis.
Allocations must be able to be supported by the record keeping
requirements of Section 32A-4-106, 32A-4-307, 32A-5-107, or
32A-10-206;

(e) dispensing of alcoholic beverages to a licensed location
may not be made on prohibited days or at prohibited hours
pertinent to that license type;

(f) if separate inventories of liquor are maintained in one
dispensing location, the storage area of each licensee's liquor
must remain locked during the prohibited hours and days of sale
for each license type;

(g) dispensing of alcoholic beverages to a licensed
location may not be made in any manner prohibited by the
statutory or regulatory operational restrictions of that license
type;

(h) a licensee must obtain department approval before
dispensing alcoholic beverages as described in this section.
Applications for approval shall be in a form prescribed by the
department and shall include a floor plan of all storage,
dispensing, sales, service, and consumption areas involved.

(i) alcoholic beverages dispensed under this section may
be delivered by servers from one outlet to the various approved
consumption areas, or dispensed to each outlet through the use
of a remote storage alcoholic beverage dispensing system.

(3) On qualified premises where each licensee maintains
an inventory of alcoholic beverage products, the alcoholic
beverages owned by each licensee may be stored in a common
location in the building subject to the following guidelines:

(a) each licensee shall identify the common storage
location when applying for or renewing their license, and shall
receive department approval of the location;

(b) each licensee must be able to account for its ownership
of the alcoholic beverages stored in the common storage
location by keeping records, balanced monthly, of expenditures
for alcoholic beverages supported by items such as delivery
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tickets, invoices, receipted bills, canceled checks, petty cash
vouchers; and

(c) the common storage area may be located on the
premises of one of the licensed liquor establishments.

R81-1-12. Alcohol Training and Education Seminar.

(1) The alcohol training and education seminar, as
described in Section 62A-15-401, shall be completed by every
individual of every new and renewing licensee under title 32A
who:

(a) isemployed to sell or furnish alcoholic beverages to the
public within the scope of his employment for consumption on
the premises;

(b) is employed to manage or supervise the service of
alcoholic beverages; or

(c) holds an ownership interest in an on-premise licensed
establishment and performs the duties of a manager, supervisor,
or server of alcoholic beverages.

(2) Persons described in subsection 1(a) and (b) must
complete the training within 30 days of commencing
employment. Persons described in subsection 1(c) must
complete the training within 30 days of engaging in the duties
described in subsection 1(a) and (b).

(3) Each licensee shall maintain current records on each
individual indicating:

(a) date of hire, and

(b) date of completion of training.

(4) The seminar shall include the following subjects in the
curriculum and training:

(a) alcohol as a drug and its effect on the body and
behavior;

(b) recognizing the problem drinker;

(c) an overview of state alcohol laws;

(d) dealing with problem customers; and

(e) alternate means of transportation to get a customer
safely home.

(5) Persons required to complete the seminar shall pay a
fee to the seminar provider.

(6) The seminar is administered by the Division of
Substance Abuse of the Utah Department of Human Services.

(7) Persons who are not in compliance with subsection (2)
may not:

(a) serve or supervise the serving of alcoholic beverages to
a customer for consumption on the premises of a licensee; or

(b) engage in any activity that would constitute managing
operations at the premises of a licensee.

R81-1-13. Utah Government Records Access and
Management Act.
(1) Purpose. To provide procedures for access to

government records of the commission and the department.

(2) Authority. The authority for this rule is Sections 63-2-
204, and 63-2-904 of the Government Records Access and
Management Act (GRAMA).

(3) Requests for Access. Requests for access to
government records of the commission or the department should
be written and made to the executive secretary of the
commission or the records officer of the department, as the case
may be, at the following address: Department of Alcoholic
Beverage Control, 1625 South 900 West, P.O. Box 30408, Salt
Lake City, Utah 84130-0408.

(4) Fees. A fee schedule for the direct and indirect costs
of duplicating or compiling a record may be obtained from the
commission and the department by contacting the appropriate
official specified in paragraph (3) above. The department may
require payment of past fees and future estimated fees before
beginning to process a request if fees are expected to exceed $50
or if the requester has not paid fees from previous requests.
Fees for duplication and compilation of a record may be waived

under certain circumstances described in Section 63-2-203(4).
Requests for this waiver of fees must be made to the appropriate
official specified in paragraph (3) above.

(5) Requests for Access for Research Purposes. Access to
private or controlled records for research purposes is allowed by
Section 63-2-202(8). Requests for access to these records for
research purposes may be made to the appropriate official
specified in paragraph (3) above.

(6) Intellectual Property Rights. = Whenever the
commission or department determines that it owns an
intellectual property right to a portion of its records, it may elect
to duplicate and distribute, or control any materials, in
accordance with the provisions of Section 63-2-201(10).
Decisions affecting records covered by these rights will be made
by the appropriate official specified in paragraph (3) above.
Any questions regarding the duplication and distribution of
materials should be addressed to that individual.

(7) Requests to Amend a Record. An individual may
contest the accuracy or completeness of a document pertaining
to him pursuant to Section 63-2-603. The request should be
made to the appropriate official specified in paragraph (3)
above.

(8) Time Periods Under GRAMA. The provisions of Rule
6 of the Utah Rules of Civil Procedure shall apply to calculate
time periods specified in GRAMA.

R81-1-14.
Procedure.

(1) Authority and Purpose. This rule is promulgated
pursuant to Section 63-46a-3(3). The commission, pursuant to
28 CFR 35.107, July 1, 1992 Ed., adopts, defines, and publishes
within this rule complaint procedures providing for prompt and
equitable resolution of complaints filed in accordance with Title
IT of the Americans With Disabilities Act, with the commission
or the department.

(2) No qualified individual with a disability, by reason of
disability, shall be excluded from participation in or be denied
the benefits of the services, programs, or activities of the
commission, or department, or be subjected to discrimination by
the commission or department.

(3) Definitions.

"ADA coordinator" means the commission's and
department's coordinator or designee who has responsibility for
investigating and providing prompt and equitable resolution of
complaints filed by qualified individuals with disabilities.

"ADA State Coordinating Committee" means that
committee with representatives designated by the directors of
the following agencies: Office of Planning and Budget;
Department of Human Resource Management; Division of Risk
Management; Division of Facilities Construction Management;
and Office of the Attorney General.

"Disability" means with respect to an individual with a
disability, a physical or mental impairment that substantially
limits one or more of the major life activities of an individual,
a record of an impairment; or being regarded as having an
impairment.

"Individual with a disability" means a person who has a
disability which limits one of his major life activities and who
meets the essential eligibility requirement for the receipt of
services or the participation in programs or activities provided
by the commission or department, or who would otherwise be
an eligible applicant for vacant positions with the commission
or department, as well as those who are employees of the
commission or department.

"Major life activities" means functions such as caring for
one's self, performing manual tasks, walking, seeing, hearing,
speaking, breathing, learning, and working.

(4) Filing of Complaints.

(a) The complaint shall be filed in a timely manner to

Americans With Disabilities Act Complaint
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assure prompt, effective assessment and consideration of the
facts, but no later than 60 days from the date of the alleged act
of discrimination.

(b) The complaint shall be filed with the commission's and
department's ADA coordinator in writing or in another
accessible format suitable to the individual.

(c) Each complaint shall:

(i) include the individual's name and address;

(ii) include the nature and extent of the individual's
disability;

(iii) describe the commission's or department's alleged
discriminatory action in sufficient detail to inform the
commission or department of the nature and date of the alleged
violation;

(iv) describe the action and accommodation desire; and

(v) be signed by the individual or by his legal
representative.

(d) Complaints filed on behalf of classes or third parties
shall describe or identify by name, if possible, the alleged
victims of discrimination.

(5) Investigation of Complaint.

(a) The ADA coordinator shall conduct an investigation of
each complaint received. The investigation shall be conducted
to the extent necessary to assure all relevant facts are determined
and documented. This may include gathering all information
listed in paragraph (4)(c) of this rule if it is not made available
by the individual.

(b) When conducting the investigation, the ADA
coordinator may seek assistance from the commission's or
department's legal, human resource, and budget staff in
determining what action, if any, shall be taken on the complaint.
Before making any decision that would involve an expenditure
of funds which is not absorbable within the commission's or
department's budget and would require appropriation authority;
facility modifications; or reclassification or reallocation in
grade, the ADA coordinator shall consult with the ADA State
Coordinating Committee.

(6) Issuance of Decision.

(a) Within 15 working days after receiving the complaint,
the ADA coordinator shall issue a decision outlining in writing
or in another acceptable suitable format stating what action, if
any, shall be taken on the complaint.

(b) Ifthe coordinator is unable to reach a decision within
the 15 working day period, he shall notify the individual with a
disability in writing or by another acceptable, suitable format
why the decision is being delayed and what additional time is
needed to reach a decision.

(7) Appeals.

(a) The individual may appeal the decision of the ADA
coordinator by filing an appeal within five working days from
the receipt of the decision.

(b) Appeals involving the commission shall be filed in
writing with the commission. Appeals involving the department
shall be filed in writing with the department's executive director
or a designee other than the ADA coordinator.

(c) The filing of an appeal shall be considered as
authorization by the individual to allow review of all
information, including information classified as private or
controlled, by the commission, executive director, or designee.

(d) The appeal shall describe in sufficient detail why the
ADA coordinator's decision is in error, is incomplete or
ambiguous, is not supported by the evidence, or is otherwise
improper.

(e) The commission, executive director, or designee, shall
review the factual findings of the investigation and the
individual's statement regarding the inappropriateness of the
ADA coordinator's decision and arrive at an independent
conclusion and recommendation. Additional investigations may
be conducted if necessary to clarify questions of fact before

arriving at an independent conclusion. Before making any
decision that would involve an expenditure of funds which is
not absorbable within the commission's or department's budget
and would require appropriation authority; facility
modifications; or reclassification or reallocation in grade, the
commission, executive director, or designee shall also consult
with the State ADA Coordinating Committee.

(f) The decision shall be issued within ten working days
after receiving the appeal and shall be in writing or in another
accessible suitable format to the individual.

(g) If the commission, executive director, or designee is
unable to reach a decision within the ten working day period,
the individual shall be notified in writing or by another
acceptable, suitable format why the decision is being delayed
and the additional time needed to reach a decision.

(8) Classification of records. The record of each
complaint and appeal, and all written records produced or
received as part of the action, shall be classified as protected as
defined under Section 63-2-304 until the ADA coordinator,
executive director, or their designees issue the decision, at
which time any portions of the record which may pertain to the
individual's medical condition shall remain classified as private
as defined under Section 63-2-302, or controlled as defined in
Section 63-2-303. All other information gathered as part of the
complaint record shall be classified as private information.
Only the written decision of the ADA coordinator, executive
director, or designees shall be classified as public information.

(9) Relationship to other laws. This rule does not prohibit
or limit the use of remedies available to individuals under the
state Anti-Discrimination Complaint Procedures Section 67-19-
32; the Federal ADA Complaint Procedures, 28 CFR 35.170, et
seq.; or any other Utah or federal law that provides equal or
greater protection for the rights of individuals with disabilities.

R81-1-15. Commission Declaratory Orders.

(1) Authority. As required by Section 63-46b-21, and as
authorized by Section 32A-1-107, this rule provides the
procedures for the submission, review, and disposition of
petitions for commission declaratory orders on the applicability
of statutes administered by the commission and department,
rules promulgated by the commission, and orders issued by the
commission.

(2) Petition Procedure.

(a) Any person or government agency directly affected by
astatute administered by the commission, a rule promulgated by
the commission, or an order issued by the commission may
petition for a declaratory order.

(b) The petitioner shall file the petition with the
commission's executive secretary.

(3) Petition Form. The petition shall:

(a) be clearly designated as a request for a declaratory
order;

(b) identify the statute, rule, or order to be reviewed,

(c) describe the situation or circumstances giving rise to
the need for the declaratory order, or in which applicability of
the statute, rule, or order is to be reviewed,;

(d) describe the reason or need for the applicability
review;

(e) identify the person or agency directly affected by the
statute, rule, or order;

() include an address and telephone number where the
petitioner can be reached during regular work days; and

(g) be signed by the petitioner.

(4) Petition Review and Disposition.

(a) The commission shall:

(i) review and consider the petition;

(i1) prepare a declaratory order stating:

(A) the applicability or non-applicability of the statute,
rule, or order at issue;
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(B) the reasons for the applicability or non-applicability of
the statute, rule, or order; and

(C) any requirements imposed on the department, the
petitioner, or any person as a result of the declaratory order;

(iii) serve the petitioner with a copy of the order.

(b) The commission may:

(i) interview the petitioner;

(i) hold an informal adjudicative hearing to gather
information prior to making its determination;

(iii) hold a public information-gathering hearing on the
petition;

(iv) consult with department staff, the Attorney General's
Office, other government agencies, or the public; and

(v) take any other action necessary to provide the petition
adequate review and due consideration.

R81-1-16. Disqualification Based Upon Conviction of Crime.

(1) The Alcoholic Beverage Control Act generally
disqualifies persons from being employees of the department,
operating a package agency, holding a license or permit, or
being employed in a managerial or supervisory capacity with a
package agency, licensee or permittee if they have been
convicted of:

(a) a felony under any federal or state law;

(b) any violation of any federal or state law or local
ordinance concerning the sale, manufacture, distribution,
warehousing, adulteration, or transportation of alcoholic
beverages;

(c) any crime involving moral turpitude; or

(d) driving under the influence of alcohol or drugs on two
or more occasions within the last five years.

(2) In the case of a partnership, corporation, or limited
liability company the proscription under Subsection (1) applies
if any of the following has been convicted of any offense
described in Subsection (1):

(a) a partner;

(b) a managing agent;

(c) a manager;

(d) an officer;

(e) a director;

(f) astockholder who holds at least 20% of the total issued
and outstanding stock of the corporation; or

(g) a member who owns at least 20% of the limited
liability company.

(3) As used in the Act and these rules:

(a) "convicted" or "conviction" means a determination of
guilt by a judge or a jury, upon either a trial or entry of a plea,
in any court, including a court not of record, that has not been
reversed on appeal;

(b) "felony" means any crime punishable by a term of
imprisonment in excess of one year; and

(c) a"crime involving moral turpitude" means a crime that
involves actions done knowingly contrary to justice, honesty, or
good morals. It is also described as a crime that is "malum in
se" as opposed to "malum prohibitum" - actions that are immoral
in themselves regardless of being punishable by law as opposed
to actions that are wrong only since they are prohibited by
statute. A crime of moral turpitude ordinarily involves an
element of falsification or fraud or of harm or injury directed to
another person or another's property. For purposes of this rule,
crimes of moral turpitude may include crimes involving
controlled substances, illegal drugs, and narcotics.

R81-1-17. Advertising.

(1) Authority and General Purpose. This rule is pursuant
to Section 32A-12-401(4) which authorizes the commission to
establish guidelines for the advertising of alcoholic beverages in
this state except to the extent prohibited by Title 32A.

(2) Definitions.

(a) For purposes of this rule, "advertisement" or
"advertising" includes any written or verbal statement,
illustration, or depiction which is calculated to induce alcoholic
beverage sales, whether it appears in a newspaper, magazine,
trade booklet, menu, wine card, leaflet, circular, mailer, book
insert, catalog, promotional material, sales pamphlet, or any
written, printed, graphic, or other matter accompanying the
container, representations made on cases, billboard, sign, or
other public display, public transit card, other periodical
literature, publication or in a radio or television broadcast, or in
any other media; except that such term shall not include:

(i) labels on products; or

(i) any editorial or other reading material (i.e., news
release) in any periodical or publication or newspaper for the
publication of which no money or valuable consideration is paid
or promised, directly or indirectly, by any alcoholic beverage
industry member or retailer, and which is not written by or at the
direction of the industry member or retailer.

(b) For purposes of this rule, "minor" or "minors" shall
mean persons under the age of 21 years.

(3) Application.

(a) This rule shall govern the regulation of advertising of
alcoholic beverages sold within the state, except where the
regulation of interstate electronic media advertising is
preempted by federal law. This rule incorporates by reference
the Federal Alcohol Administration Act, 27 U.S.C. 205(f), and
Subchapter A, Parts 4, 5, 6 and 7 of the regulations of the
Bureau of Alcohol, Tobacco and Firearms, United States
Department of the Treasury in 27 CFR 4, 5, 6 and 7 (1993
Edition). These provisions shall regulate the labeling and
advertising of alcoholic beverages sold within this state, except
where federal statutes and regulations are found to be contrary
to or inconsistent with the provisions of the statutes and rules of
this state.

(b) 27 CFR Section 7.50 provides that federal laws apply
only to the extent that the laws of a state impose similar
requirements with respect to advertisements of malt beverages
manufactured and sold or otherwise disposed of in the state.
This rule, therefore, adopts and incorporates by reference
federal laws, previously referenced in subparagraph (a), relating
to the advertising of malt beverage products.

(4) Current statutes and rules restricting the advertising,
display, or display of price lists of liquor products, as defined in
32A-1-105(28), by the department, state stores, or type 1, 2 or
3 package agencies as defined in R81-3-1, are applicable.

(5) All advertising of liquor and beer by manufacturers,
suppliers, importers, local industry representatives, wholesalers,
permittees, and licensed retailers of such products, and type 4
and 5 package agencies as defined in R81-3-1 shall comply with
the advertising requirements listed in Section (6) of this rule.

(6) Advertising Requirements. Any advertising or
advertisement authorized by this rule:

(a) May not violate any federal laws referenced in
Subparagraph (3);

(b) May not contain any statement, design, device, or
representation that is false or misleading;

(c) May not contain any statement, design, device, or
representation that is obscene or indecent;

(d) May not refer to, portray or imply illegal conduct,
illegal activity, abusive or violent relationships or situations, or
anti-social behavior, except in the context of public service
advertisements or announcements to educate and inform people
of the dangers, hazards and risks associated with irresponsible
drinking or drinking by persons under the age of 21 years;

(e) May not encourage over-consumption or intoxication,
promote the intoxicating effects of alcohol consumption, or
overtly promote increased consumption of alcoholic products;

(f) May not advertise any unlawful discounting practice
such as "happy hour", "two drinks for the price of one", "free
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alcohol", or "all you can drink for §...".

(g) May not encourage or condone drunk driving;

(h) May not depict the act of drinking;

(i) May not promote or encourage the sale to or use of
alcohol by minors;

(j) May not be directed or appeal primarily to minors by:

(1) using any symbol, language, music, gesture, cartoon
character, or childhood figure such as Santa Claus that primarily
appeals to minors;

(ii) employing any entertainment figure or group that
appeals primarily to minors;

(iii) placing advertising in magazines, newspapers,
television programs, radio programs, or other media where most
of the audience is reasonably expected to be minors, or placing
advertising on the comic pages of magazines, newspapers, or
other publications;

(iv) placing advertising in any school, college or university
magazine, newspaper, program, television program, radio
program, or other media, or sponsoring any school, college or
university activity;

(v) using models or actors in the advertising that are or
reasonably appear to be minors;

(vi) advertising at an event where most of the audience is
reasonably expected to be minors; or

(vii) using alcoholic beverage identification, including
logos, trademarks, or names on clothing, toys, games or game
equipment, or other materials intended for use primarily by
minors.

(k) May not portray use of alcohol by a person while that
person is engaged in, or is immediately about to engage in, any
activity that requires a high degree of alertness or physical
coordination;

(I) May not contain claims or representations that
individuals can obtain social, professional, educational, athletic,
or financial success or status as a result of alcoholic beverage
consumption, or claim or represent that individuals can solve
social, personal, or physical problems as a result of such
consumption;

(m) May not offer alcoholic beverages without charge;

(n) May not require the purchase, sale, or consumption of
an alcoholic beverage in order to participate in any promotion,
program, or other activity; and

(0) May provide information regarding product availability
and price, and factual information regarding product qualities,
but may not imply by use of appealing characters or life-
enhancing images that consumption of the product will benefit
the consumer's health, physical prowess, sexual prowess, athletic
ability, social welfare, or capacity to enjoy life's activities.

(7) Violations. Any violation of this rule may result in the
imposition of any administrative penalties authorized by 32A-1-
119(5), (6) and (7), and may result in the imposition of the
criminal penalty of a class B misdemeanor pursuant to 32A-12-
104 and -401.

R81-1-19. Emergency Meetings.

(1) Purpose. The commission recognizes that there may be
times when, due to the necessity of considering matters of an
emergency or urgent nature, the public notice provisions of Utah
Code Sections 52-4-6(1), (2) and (3) cannot be met. Pursuant
to Utah Code Section 52-4-6(5), under such circumstances those
notice requirements need not be followed but rather the "best
notice practicable" shall be given.

(2) Authority. This rule is enacted under the authority of
Sections 63-46a-3 and 32A-1-107.

(3) Procedure. The following procedure shall govern any
emergency meeting:

(a) No emergency meeting shall be held unless an attempt
has been made to notify all of the members of the commission
of the proposed meeting and a majority of the convened

commission votes in the affirmative to hold such an emergency
meeting.

(b) Public notice of the emergency meeting shall be
provided as soon as practicable and shall include at a minimum
the following:

(i) Written posting of the agenda and notice at the offices
of the department;

(i) If members of the commission may appear
electronically or telephonically, all such notices shall specify the
anchor location for the meeting at which interested persons and
members of the public may attend, monitor, and participate in
the open portions of the meeting;

(iii) Notice to the commissioners shall advise how they
may participate telephonically or electronically and be counted
as present for all purposes, including the determination of a
quorum.

(iv) Written, electronic or telephonic notice shall be
provided to at least one newspaper of general circulation within
the state and at least one local media correspondent.

(c) If one or more members of the commission appear
electronically or telephonically, the procedures governing
electronic meetings shall be followed, except for the notice
requirements which shall be governed by these provisions.

(d) In convening the meeting and voting in the affirmative
to hold such an emergency meeting, the commission shall
affirmatively state and find what unforeseen circumstances have
rendered it necessary for the commission to hold an emergency
meeting to consider matters of an emergency or urgent nature
such that the ordinary public notice of meetings provisions of
Utah Code Section 52-4-6 could not be followed.

R81-1-20. Electronic Meetings.

(1) Purpose. Utah Code Section 52-4-7.8 requires any
public body that convenes or conducts an electronic meeting to
establish written procedures for such meetings. This rule
establishes procedures for conducting commission meetings by
electronic means.

(2) Authority. This rule is enacted under the authority of
Sections 52-4-7.8, 63-46a-3 and 32A-1-107.

(3) Procedure. The following provisions govern any
meeting at which one or more commissioners appear
telephonically or electronically pursuant to Utah Code Section
52-4-7.8:

(a) If one or more members of the commission may
participate electronically or telephonically, public notices of the
meeting shall so indicate. In addition, the notice shall specify
the anchor location where the members of the commission not
participating electronically or telephonically will be meeting and
where interested persons and the public may attend, monitor,
and participate in the open portions of the meeting.

(b) Notice of the meeting and the agenda shall be posted
at the anchor location. Written or electronic notice shall also be
provided to at least one newspaper of general circulation within
the state and to a local media correspondent. These notices
shall be provided at least 24 hours before the meetings.

(c) Notice of the possibility of an electronic meeting shall
be given to the commissioners at least 24 hours before the
meeting. In addition, the notice shall describe how a
commissioner may participate in the meeting electronically or
telephonically.

(d) When notice is given of the possibility of a
commissioner appearing electronically or telephonically, any
commissioner may do so and shall be counted as present for
purposes of a quorum and may fully participate and vote on any
matter coming before the commission. At the commencement
of the meeting, or at such time as any commissioner initially
appears electronically or telephonically, the chair shall identify
for the record all those who are appearing telephonically or
electronically. Votes by members of the commission who are
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not at the physical location of the meeting shall be confirmed by
the chair.

(e) The anchor location, unless otherwise designated in the
notice, shall be at the offices of the Department of Alcoholic
Beverage Control, 1625 South 900 West, Salt Lake City, Utah.
The anchor location is the physical location from which the
electronic meeting originates or from which the participants are
connected. In addition, the anchor location shall have space and
facilities so that interested persons and the public may attend,
monitor, and participate in the open portions of the meeting.

R81-1-21. Beer Advertising in Event Venues.

(1) Authority. This rule is pursuant to the commission's
powers and duties as the plenary policymaking body on the
subject of alcoholic beverage control under 32A-1-107, and its
authority to establish guidelines for the advertising of alcoholic
beverages under 32A-12-401(4).

(2) Purpose.

(a)  This rule establishes a "safe harbor" from
administrative action being taken against beer manufacturers
and retailers under the circumstances and conditions below.
This rule is necessary to allow certain advertising relations to
occur even though they have the appearance of violating the
"tied-house" provisions of 32A-12-603, but where the reasons
and purposes for the "tied-house" provisions do not apply.

(b) "Tied-house" provisions have been enacted at both the
federal and state level in response to historical forces and
concerns. The thrust of the laws is to prevent two particular
dangers: the ability and potential ability of large firms to
dominate local markets through vertical and horizontal
integration, and excessive sales of alcoholic beverages produced
by overly aggressive marketing techniques. The principle
method used to avoid these developments was the establishment
ofatriple-tiered distribution system and licensing scheme where
separate and distinct business enterprises engaged in the
production, handling, and final sale of alcoholic beverages. The
laws also prohibited certain economic arrangements and
agreements between each of the three tiers of the distribution
system.

(c) Utah's "tied-house" and trade practice laws prohibit a
beer industry member, directly or indirectly or through an
affiliate, from inducing any beer retailer to purchase alcoholic
beverages from the industry member to the exclusion in whole
or in part of any of those products sold or offered for sale by
other persons by furnishing the retailer signs, money or other
things of value except to the extent allowed under 32A-12-603.
The laws prohibit a beer industry member, directly or indirectly
or through an affiliate, from paying or crediting a beer retailer
for any advertising, display, or distribution service. 32A-12-
603(5). This includes the purchase, by an industry member, of
advertising on signs, scoreboards, programs, scorecards, and the
like at ballparks, racetracks or stadiums, from the retail
concessionaire. See 27 C.F.R. Sec. 6.53 as referenced in 32A-
12-603(5)(a). The laws also prohibit an industry member from
making payments for advertising to a retailer association or a
display company where the resulting benefits flow to the
individual retailers. 32A-12-603(3)(b)(i)(A).

(d) Throughout the state, there are a number of large
facilities which put on or allow events to occur on their
premises. This includes sports arenas, ballparks, raceways,
fairgrounds, equestrian facilities and the like. These facilities
have arecognized area of advertising for sale in connection with
the events and which is standard for their events, e.g., fence
signage at ballparks. Many of these facilities are or have
associated with their on-premise beer retailer, either on an
annual basis, or as a temporary event permit holder. The issue
is thus raised as to the legality of the advertising of beer
products as part of the general advertising where other items are
advertised and the facility is or has within it an on-premise beer

retailer.

(3) Application of the Rule. Ifthe conditions listed below
are met, the reasons and purposes behind the "tied-house"
provisions restricting relations between manufacturers and
retailers do no apply or are not significantly impacted. In
addition, an event facility may be unduly restricted in its ability
to sell advertising and be competitive. This is based upon the
facility's primary purpose being other than the sale of food and
beverages, that advertising is a normal and accepted part of the
business of the facility and the events that occur at the facility,
that beer advertisers would be on equal footing with other
advertisers, and that there is little, if any, likelihood of the
purchasing of advertising space or time either having an impact
on the beer retailing decisions of the retailer or of allowing the
manufacturer to obtain or assert control over the retailer.
Therefore, if the following conditions are met, the sale of
advertising space or time to a beer manufacturer for display at
the facility does not constitute the payment to a retailer for
advertising, display or distribution service, and does not
otherwise constitute the furnishing of any signs, money, or other
things of value to a retailer in violation of the "tied-house"
provisions of 32A-12-603:

(a) The primary purpose of the facility is the hosting or
putting on events, and not the sale or service of food and
beverages, including alcoholic beverages;

(b) The retail licensee operates with a fixed seating
capacity of more than 2,000 persons;

(c) The advertising space or time is purchased only in
connection with events to be held on the premises, and not as
point-of-sale advertising. The advertising space or time is not
located near the beer concession area and does not reference the
on-premise retailer or the availability of beer;

(d) Sales of event advertising space or time and retail beer
sales are handled by different entities or divisions, that are
separate and do not influence each other, and no preference in
terms of beer sales or facilities are extended to a beer advertiser;

(e) The retail licensee serves other brands of malt
beverages or beer than the brand manufactured or sold by the
manufacturer purchasing advertising space or time. Unless
demonstrated for sound business reasons unrelated to "tied-
house" laws, the percentage of taps in a facility may not exceed
by 10% the actual percentage of sales, by brand, in that facility
or the community in the previous year;

(f) The advertising space or time is available to all types
of advertisers, is not limited to any type of product, such as
beer, is pursuant to an established rate card that sets forth the
advertising rates equally available to any other industry member
or (and at rates substantially similar for any) non-industry
advertiser, and the advertising agreement does not provide for
an exclusive right to an advertiser or a right to exclude other
advertisers;

(g) The industry member may not share in the costs or
contribute to the costs of the advertising or promotion of the
beer retailer or the facility, or obtain or have any interest in the
retailer or the facility; and

(h) The purchase of advertising space or time is by written
agreement, a copy of which shall be provided to the department
as a confidential business document, non-public, and only to be
used for enforcement purposes, and the term of the agreement
may not be for a period in excess of three years, including any
right of renewal.

(4) This "safe harbor" is limited to its express terms, does
not undermine or infringe upon general "tied-house"
prohibitions, and shall be strictly construed against its
applicability. This "safe harbor" also does not limit or abrogate
any exception to "tied-house" prohibitions.

R81-1-22. Diplomatic Embassy Shipments and Purchases.
(1) Purpose. The Vienna Conventions on Diplomatic and
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Consular Relations grant foreign diplomatic missions certain
exemptions from federal, state and local taxes. The United
States, by treaty, is a party to the Vienna Conventions, and is
obligated under international law to grant these exemptions
under these agreements to accredited diplomatic missions of
those countries that grant the United States reciprocal privileges.
These privileges include the purchase of alcoholic beverages
duty and tax free subject to certain exceptions such as indirect
taxes normally incorporated in the price of goods or services,
and charges levied for specific services rendered to benefit the
mission.

This rule establishes department guidelines for shipments
and purchases of alcohol by a foreign diplomatic mission with
an accredited embassy having full diplomatic privileges under
the Vienna Conventions that establishes an embassy presence in
the state of Utah (hereafter "accredited foreign diplomatic
mission").

(2) Application of Rule.

(a) Shipments. An accredited foreign diplomatic mission
that establishes an embassy presence in Utah may have or
possess, for official diplomatic use, and not for sale or resale,
alcoholic beverages that have not been purchased in the state of
Utah. Such products may be shipped or transported into the
state of Utah under the following conditions:

(i) The embassy must first obtain the approval of this
department prior to shipping or transporting its alcoholic
beverages into the state.

(i) Alcoholic beverages shipped or transported into the
state must clear U.S. Customs duty free.

(iii) The department shall affix the official state label to the
alcoholic beverages.

(iv)  The embassy shall pay the department an
administrative handling fee of $1.00 per smallest unit (bottle,
can, or keg). Payment of handling fees shall be made by the
embassy using an official embassy check or embassy credit card.

(v) The alcoholic beverages may be used by the embassy
only for official diplomatic functions, and may not be sold or
resold.

(b) Purchases.

(i) Special Orders. An accredited foreign diplomatic
mission that establishes an embassy presence in Utah may
special order from the department alcoholic beverage products
not presently sold in the state of Utah under the following
procedures:

(A) The company or importer supplying the product must
submit a price quotation to the department indicating the case
price (in US dollars) for which it will sell the product to the
state.

(B) The quoted case price must be reasonable (a minimum
0f $10.00 per case).

(C) The product will be marked up using the department=s
standard pricing formula (less the state sales tax).

(D) Special orders must be placed by the embassy at least
two months in advance to allow the department sufficient time
to purchase and receive the product for the embassy.

(E) The product must be paid for by the embassy using an
official embassy check or embassy credit card.

(F) The product may be used by the embassy only for
official diplomatic functions, and may not be sold or resold.

(i) Presently Available Merchandise. An accredited
foreign diplomatic mission that establishes an embassy presence
in Utah may purchase alcoholic beverages that are presently sold
in the state of Utah under the following procedures:

(A) Alcoholic beverage product purchases, other than large
quantity purchases, may be made by the embassy at any state
store. The store shall deduct state sales tax from the purchase
price.

(B) Large quantity purchase orders must be placed by the
embassy at the department's licensee warehouse. The warehouse

shall deduct state sales tax from the purchase price.

(C) The products must be paid for by the embassy using an
official embassy check or embassy credit card.

(D) The product may be used by the embassy only for
official diplomatic functions, and may not be sold or resold.

R81-1-23.
Availability.

(1) Purpose. Some alcoholic beverage products, especially
wines, are of very limited availability from their manufacturers
and suppliers to retailers including the department. When the
department perceives that customer demand for these limited
products may exceed the department=s current and future stock
levels, the department, as a public agency, may place restrictions
on their sales to ensure their fair distribution to all consumers.
This also encourages manufacturers and suppliers to continue to
provide their products to the department. This rule establishes
the procedure for allocating products of limited availability.

(2) Application of Rule.

(a) The purchasing and wine divisions of the department
shall identify those products that are of limited availability and
designate them as "Limited /Allocated Status" ("L Status")
items. The products shall be given a special "L Status" product
code designation.

(b) "L Status" products on the department's price list, in
stock, or on order, do not have to be sold on demand. Their
sales to the general public and to licensees and permittees may
be restricted. The purchasing and wine divisions of the
department may issue system-wide restrictions directing the
allocation of such products which may include placing limits on
the number of bottles sold per customer.

(c) Signs noting this rule shall be posted in state stores and
package agencies that carry "L Status" products.

Sales Restrictions on Products of Limited

KEY: alcoholic beverages
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R81. Alcoholic Beverage Control, Administration.
R81-2. State Stores.
R81-2-1. Special Orders of Liquor by Public.

(1) Purpose. A special order product is any product not
listed on the department's product/price list. This rule outlines
the procedures for accepting, processing, ordering and
disbursing special orders.

(2) Application of Rule.

(a) Any state store may process special order requests.

(b) Any individual may place a special order at any state
liquor store. Special orders may be placed by groups of
individuals, organizations, or retail licensees either at a state
liquor store or with the purchasing division of the department.
A special order shall be processed as follows:

(i) A special order form must be filled out and signed by
the customer for each special order product purchased. The
state liquor store shall forward the form to the department's
purchasing division.

(i) Special orders may be ordered only by the case, not by
the bottle. There is no handling fee on special orders.

(iii) Customers should be advised to allow at least two
months between processing and delivery of a special order.

(iv) Special orders for beer will be subject to availability
and according to the distributor's shipping criteria.

(v) If a group, organization, or retail licensee places a
special order, they may designate a particular package agency or
state store to which they want the special order items to be sent.
They shall include the name and telephone number of the
individual who will pick up and pay for the special order
product at that location.

(vi) A special order must include the product name and
distributor or shipper.

(vii) The department's special order buyer shall obtain a
retail bottle price and call the customer and/or state liquor store
for clearance to proceed with the order.

(viii) When the special order arrives, the package agency
or state store to which the special order has been sent shall
immediately notify the customer, and the customer shall pick up
the order as soon as possible after notification. The customer
shall pay for and pick up the entire special order. The package
agency or state store is not allowed to warehouse special ordered
products. All merchandise must be cleared from the system
before a reorder on that special order item is allowed.

(ix) Special orders may only be placed by customers. State
stores may not place a special order unrelated to a particular
customer as a means to sell unlisted products to the general
public.

(x) Special orders of beer, wine or spirits with lower prices
than quoted to the department on products handled by or similar
to products handled by the department will be allowed only on
two conditions:

(A) the department has the opportunity to purchase the
same product at the same price; or

(B) the individual, group of individuals, organization, or
retail licensee name is part of the design of the front label found
on the product.

R81-2-2. Liquor Returns, Refunds and Exchanges.

(1) Purpose. This rule establishes guidelines for accepting
liquor returns, refunds and exchanges.

(2) Application of Rule.

(a) Unsaleable Product. Unsaleable product includes
product that is spoiled, leaking, contains foreign matter, or is
otherwise defective. The department will accept for refund or
exchange liquor merchandise that is unsaleable subject to the
following conditions and restrictions:

(i) Returns of unsaleable merchandise are subject to
approval by the store manager to verify that the product is
indeed defective.

(i1) The product must be returned within a reasonable time
of the date of purchase. Discontinued products may not be
returned. Vintages of wine that are not currently being retailed
by the department may not be returned.

(iii) All returned product must have the state stamp
attached to each bottle.

(iv) No refunds shall be given for wines returned due to
spoilage such as corkiness, oxidation, and secondary
fermentation, or due to the customer's unfamiliarity with the
characteristics of the product. Such wines may only be
exchanged for another bottle of the same product. Wine will not
be accepted for refund or exchange if the return is a result of
improper extraction of the cork.

(b) Saleable Product. Store managers are authorized to
accept saleable returned merchandise from licensees, single
event permit holders, convention groups, and individual
customers, subject to the following conditions and restrictions:

(i) Returns of saleable merchandise are subject to approval
by the store manager. The customer may receive a refund or
exchange of product for the return. Large returns will be
accepted from licensees, single event permittees, convention
groups and other organizations only if prior arrangements have
been made with the store manager.

(ii) Returns should be made within a reasonable amount of
time from the date of purchase, and all returned merchandise
must be in good condition with a state stamp attached to every
bottle. Returns of $50.00 or more shall not be accepted without
areceipt. Therefore, it is necessary for cashiers to print a receipt
for all purchases of $50.00 or more. Signs should be posted at
each cash register informing customers of this requirement.
Merchandise shall be refunded at the price paid by the customer,
or the current price, whichever is lower.

(iii) Wine and beer, due to their perishable nature and
susceptibility to temperature changes, should be accepted back
with caution. These products can only be returned if the store
manager has personal knowledge of how they have been
handled and stored.

(iv) Ifthe total amount of the return is more than $500 the
store manager shall fill out a AReturned Merchandise
Acknowledgment Receipt@ (LQ-45), and submit a copy to the
office. A refund check will be processed at the office and
mailed to the customer. Customers need to be informed that it
generally takes three to six weeks to process payment.

(v) Ifthe total value of the returned merchandise is more
than $1,000, a 10% restocking fee shall be charged on the total
amount.

(c) Unreturnable Products. The following items may not
be returned:

(i) Alllimited item wines - wines that are available in very
limited quantities.

(i) Any products that have been chilled, over-heated, or
label-damaged.

(iii) Outdated (not listed on the department's product/price
list) and discontinued products.

(iv) Merchandise purchased by catering services.

(d) A cash register return receipt shall be completed for
each product return. The following information must be on the
receipt: the customer's name, address, telephone number,
driver's license number, and signature. The cashier must attach
the receipt to the cash register closing report.

R81-2-3. Warning Sign.
All state stores shall display in a prominent place a
"warning sign" as defined in these rules.

R81-2-4. Identification Guidelines to Purchase Liquor.
The department accepts only four forms ofidentification to

establish proof of age for the purchase of liquor by customers:
(1) A current valid driver's license that includes date of
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birth and has a picture affixed and is issued in this state under
Title 53, Chapter 3, Uniform Driver License Act, or in
accordance with the laws of another state;

(2) A current valid identification card that includes date of
birth and has a picture affixed issued by this state under Title 53,
Chapter 3, Part 8, Identification Card Act, or issued by another
state that is substantially similar to this state's identification
card;

(3) A current valid military identification card that
includes date of birth and has a picture affixed; or

(4) A current valid passport.

Ifaperson's age is still in question after presenting proofof
age, the department may require the person to also sign a
"statement of age" form as provided in 32A-1-303. The form
shall be filed alphabetically by the close of the business day, and
shall be maintained on file for a period of three years.

R81-2-5. Advertising.

The advertising or promotion of liquor products within
state stores is prohibited. An employee may inform the
customer as to the characteristics of a particular brand or type of
liquor, provided the information is linked to a comparison with
other brands or types.

R81-2-6. Refusal of Service.

An employee of the store may refuse to sell liquor to any
person whom the employee has reason to believe is purchasing
or attempting to purchase liquor in violation of Utah Alcoholic
Beverage Control laws. The employee may also detain the
person and hold the person's form of identification in a
reasonable manner and for a reasonable length of time for the
purpose of informing a peace officer of a suspected violation.

R81-2-7. Minors on Premises.

No person under the age of 21 years may enter a state
liquor store unless accompanied by a parent, legal guardian, or
spouse that is 21 years of age or older. Signs notifying the
public of this rule shall be posted in a prominent place on the
doors or windows of the state liquor store.

R81-2-8. Accepting Checks as Payment for Liquor.

(1) A state liquor store may accept a check as payment for
liquor from an individual customer only under the following
conditions:

(a) The check may be drawn only on a United States,
Canadian, Puerto Rican, or U.S. Virgin Islands financial
institution.

(b) The following must appear on the check:

(i) name (must be imprinted);

(i) address (if post office box, the full address must be
written in); and

(iii) telephone number (may be hand-written).

(c) The check must be made out to the Department of
Alcoholic Beverage Control, or D.A.B.C. (no two-party checks).

(d) The check must be made out for the exact amount of
the purchase, and all checks from the individual may not exceed
$400 per day.

(e) Anacceptable form ofidentification is required for any
check written over $50.00, and may be required at the discretion
of the cashier or store manager for any check written under
$50.00. Acceptable forms of identification include those listed
in R81-2-4.

(2) A state liquor store may accept a check as payment for
liquor from a licensee only under the following conditions:

(a) The check must be imprinted with the name of the
licensee's business, its business address, and its telephone
number.

(b) The check must be made out to the Department of
Alcoholic Beverage Control, or D.A.B.C. (no two-party checks).

(c) The check must be made out for the exact amount of
the purchase.

(3) A state liquor store may accept a business or company
check as payment for liquor only under the following
conditions:

(a) The check may be drawn only on a United States,
Canadian, Puerto Rican, or U.S. Virgin Islands financial
institution.

(b) The check must be imprinted with the name of the
business or company, its business address, and its telephone
number.

(c) The check must be made out to the Department of
Alcoholic Beverage Control, or D.A.B.C. (no two-party checks).

(d) The check must be made out for the exact amount of
the purchase.

(e) Further identification is not required.

(f) The department may place a maximum limit on the
total dollar amount in checks a business or company may tender
to the department in a 24 hour period.

(4) A state liquor store may accept a traveler's check as
payment for liquor under the following conditions:

(a) Traveler's checks shall be in "US Dollars".

(b) Each traveler's check shall have been previously signed
by the holder of the check at the issuing bank or company. The
check shall then be signed a second time in front of the DABC
store employee that is handling the sale. The store employee
shall compare the two signatures to verify that the signatures
match, and shall otherwise examine the check to verify its
validity.

(c) Traveler's checks shall be made out to the Department
of Alcoholic Beverage Control or "D.A.B.C."

(d) When accepting a traveler's check for $50.00 or more,
the store employee shall:

(i) call the issuing bank or company and receive an
authorization, and authorization number; and

(ii) check the identification of the customer. Acceptable
forms of identification include those listed in R81-2-4.

(e) On the upper, left hand corner of a traveler's check for
$50.00 or more, the employee shall write:

(i) the authorization number from the issuing bank or
company;

(i) the type of identification used including expiration
date and individual's identification number; and

(iii) the store employee's initials.

R81-2-9. Accepting Credit Cards as Payment for Liquor.

(1) Purpose. This rule explains the procedures to be
followed by state liquor store employees in accepting credit
cards for the purchase of alcoholic beverages.

(2) Application of Rule.

(a) The owner of the credit card must furnish the cashier
with their actual credit card. No sale may be based on the
customer merely furnishing a credit card number, or another
person's credit card, including that of their spouse.

(b) The cashier shall examine the security features on the
card such as signature, account number, expiration date, and
hologram before accepting the card.

(c) The card must be signed by the card holder.

(d) If for any reason the credit card cannot be scanned, the
cashier shall hand-key the credit card number into the hypercom
or cash register keyboard. If the transaction is approved, the
cashier shall imprint a copy of the credit card, and have the card
holder sign it.

(e) After the cashier scans or hand-keys a credit card, the
credit card company may approve or reject the transaction. A
rejection may indicate that the card has been stolen, the
customer's account is over-drawn, the card has expired, or some
other problem. The cashier may receive several messages from
the credit card company.
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(i) If the message is "decline" or "card not accepted", the
cashier should return the card to the customer, suggest another
form of payment, and suggest that the customer contact the
issuer of the card.

(ii) If the message is "call" or "call hold", the store
employee should hold the card and either phone the credit card
company's voice authorization center for more information, or
enter a "code 10" request. The voice authorization center may
instruct that the card be confiscated if it can be done by peaceful
means. The "code 10" request will result in the credit card
company researching the status of the card and approving the
transaction with a "yes" or rejecting the transaction with a "no"
prompt. At no time should store employees put themselves at
risk by confiscating a credit card. Ifthe card is confiscated, the
store employee should immediately destroy the card by cutting
it in half lengthwise. The card should then be sent to the
owner's bank with a completed LQ-55 form.

(f) Credit card receipts contain confidential information
that must be safeguarded. Cashiers should not throw the
receipts in the trash. State store managers and their employees
should consult their regional manager concerning proper storage
and disposal of receipts.

(g) Refunds, or exchanges of products of unequal value
that were purchased with a credit card, shall be handled by
crediting the customer's credit card account. The cash register
must be balanced by doing a return at the register.

(h) Licensee purchases may not be paid by credit card.
Licensee purchases may be only in cash or by check.

R81-2-10. State Store Hours.

(1) Sale or delivery of liquor may not be made on the
premises of any state store, nor may any state store be kept open
for the sale of liquor:

(a) on any day prohibited by 32A-2-103(6);

(b) on any other day before 10 a.m. or later than 10 p.m.

(2) Subject to the restrictions of subsection (1), the
department may adjust the sales hours for each state store based
on such factors as the locality of the store, tourist traffic,
demographics, population to be served, and customer demand
in the area.

R81-2-11. Industry Members in State Stores.

An industry member, as defined in 32A-12-601, shall be
limited to the customer areas of a state store except as follows:

(1) An industry member may be allowed in the storage
area of a state store with the approval of the store manager for
the limited purpose of stocking the industry member's own
products; and

(2) An industry member may be allowed in the office or
other suitable area of a state store with the approval of the store
manager for the purpose of discussing the industry member's
products.

KEY: alcoholic beverages
June 1, 2004 32A-1-107
Notice of Continuation November 132 20DB01 to 32A-1-305
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R81. Alcoholic Beverage Control, Administration.
R81-3. Package Agencies.
R81-3-1. Definition.

Package agencies are retail liquor outlets operated by
private persons under contract with the department for the
purpose of selling packaged liquor from facilities other than
state liquor stores for off premise consumption. Package
agencies are classified into five types:

Type 1 - A package agency under contract with the
department which is operated in conjunction with a resort
environment (e.g., hotel, ski lodge, summer recreation area).

Type 2 - A package agency under contract with the
department which is in conjunction with another business where
the primary source of income to the operator is not from the sale
of liquor.

Type 3 - A package agency under contract with the
department which is not in conjunction with another business,
but is in existence for the sole purpose of selling liquor.

Type 4 - A package agency under contract with the
department which is located within a facility approved by the
commission for the purpose of selling and delivering liquor to
tenants or occupants of specific rooms which have been leased,
rented, or licensed within the same facility. A type 4 package
agency shall not be open to the general public.

Type 5 - A package agency under contract with the
department which is located within a winery that has been
granted a winery license by the commission.

The commission may grant type 4 package agency
privileges to a type 1 package agency.

R81-3-2. Change of Location.
Any change of package agency location must be requested
in writing and approved in advance by the commission.

R81-3-3. Bonds.

No part of any surety bond required in Section 32A-3-105,
may be withdrawn during the time the package agency contract
is in effect. Ifthe package agent fails to maintain a valid surety
bond, the package agency contract shall be immediately
suspended until a valid bond is obtained. Failure to obtain a
bond within 30 days of notification by the department of the
delinquency shall result in an automatic rescission of the
package agency contract.

R81-3-4. Change of Package Agent.

Pursuant to Section 32A-3-106(16) , any change of the
package agent designated in the department's package agency
agreement is a violation of these rules and shall result in the
immediate termination of the package agency contract.

R81-3-5. Special Orders of Liquor by Public.

(1) Purpose. A special order product is any product not
listed on the department=s product/price list. This rule outlines
the procedures for accepting, processing, ordering and
disbursing special orders.

(2) Application of Rule.

(a) Only type 2 and 3 package agencies may process
special order requests.

(b) Any individual may place a special order at any type 2
or 3 package agency. Special orders may be placed by groups
of individuals, organizations, or retail licensees either at a type
2 or 3 package agency or with the purchasing division of the
department. A special order shall be processed as follows:

(i) A special order form must be filled out and signed by
the customer for each special order product purchased. The
package agency shall forward the form to the department's
purchasing division.

(ii) Special orders may be ordered only by the case, not by
the bottle. There is no handling fee on special orders.

(iii) Customers should be advised to allow at least two
months between processing and delivery of a special order.

(iv) Special orders for beer will be subject to availability
and according to the distributor's shipping criteria.

(v) If a group, organization, or retail licensee places a
special order, they may designate a particular package agency or
state store to which they want the special order items to be sent.
They shall include the name and telephone number of the
individual who will pick up and pay for the special order
product at that location.

(vi) A special order must include the product name and
distributor or shipper.

(vii) The department=s special order buyer shall obtain a
retail bottle price and call the customer and/or package agent for
clearance to proceed with the order.

(viii) When the special order arrives, the package agency
or state store to which the special order has been sent shall
immediately notify the customer, and the customer shall pick up
the order as soon as possible after notification. The customer
shall pay for and pick up the entire special order. The package
agency or state store is not allowed to warchouse special
ordered products. All merchandise must be cleared from the
system before a reorder on that special order item is allowed.

(ix) Special orders may only be placed by customers.
Package agencies may not place a special order unrelated to a
particular customer as a means to sell unlisted products to the
general public.

(x) Special orders of beer, wine or spirits with lower prices
than quoted to the department on products handled by or similar
to products handled by the department will be allowed only on
two conditions:

(A) the department has the opportunity to purchase the
same product at the same price; or

(B) the individual, group of individuals, organization, or
retail licensee name is part of the design of the front label found
on the product.

R81-3-6. Liquor Returns, Refunds and Exchanges.

(1) Purpose. Thisrule establishes guidelines for accepting
liquor returns, refunds and exchanges.

(2) Application of Rule.

(a) Unsaleable Product. Unsaleable product includes
product that is spoiled, leaking, contains foreign matter, or is
otherwise defective. The department will accept for refund or
exchange, liquor merchandise that is unsaleable subject to the
following conditions and restrictions:

(i) Returns of unsaleable merchandise are subject to
approval by the package agent to verify that the product is
indeed defective.

(i1) The product must be returned within a reasonable time
of the date of purchase. Discontinued products may not be
returned. Vintages of wine that are not currently being retailed
by the department may not be returned.

(i) All returned product must have the state stamp
attached to each bottle.

(iv) No refunds shall be given for wines returned due to
spoilage such as corkiness, oxidation, and secondary
fermentation, or due to the customer's unfamiliarity with the
characteristics of the product. Such wines may only be
exchanged for another bottle of the same product. Wine will not
be accepted for refund or exchange if the return is a result of
improper extraction of the cork.

(v) Unsaleable product shall be held at the package agency
and accounted for in the same manner as breakage.

(b) Saleable Product. Package agents are authorized to
accept saleable returned merchandise from licensees, single
event permit holders, convention groups, and individual
customers, subject to the following conditions and restrictions:

(1) Returns of saleable merchandise are subject to approval
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by the package agent. The customer may receive a refund or
exchange of product for the return. Large returns will be
accepted from licensees, single event permittees, convention
groups and other organizations only if prior arrangements have
been made with the package agent.

(i) Returns should be made within a reasonable amount of
time from the date of purchase, and all returned merchandise
must be in good condition with a state stamp attached to every
bottle. Returns of $50.00 or more shall not be accepted without
areceipt. Therefore, it is necessary for cashiers to print a receipt
for all purchases of $50.00 or more. Signs should be posted at
each cash register informing customers of this requirement.
Merchandise shall be refunded at the price paid by the customer,
or the current price, whichever is lower.

(iii) Wine and beer, due to their perishable nature and
susceptibility to temperature changes, should be accepted back
with caution. These products can only be returned if the
package agent has personal knowledge of how they have been
handled and stored.

(iv) Ifthe total amount of the return is more than $500 the
package agent shall fill out a "Returned Merchandise
Acknowledgment Receipt" (LQ-45), and submit a copy to the
office. A refund check will be processed at the office and
mailed to the customer. Customers need to be informed that it
generally takes three to six weeks to process payment.

(v) If the total value of the returned merchandise is more
than $1,000, a 10% restocking fee shall be charged on the total
amount.

(c) Unreturnable Products. The following items may not
be returned:

(i) Alllimited item wines - wines that are available in very
limited quantities.

(ii) Any products that have been chilled, over-heated, or
label-damaged.

(iii) Outdated (not listed on the department's product/price
list) and discontinued products.

(iv) Merchandise purchased by catering services.

(v) Unsaleable product shall be held at the package agency
and accounted for in the same manner as breakage.

(d) A cash register return receipt shall be completed for
each product return. The following information must be on the
receipt: the customer's name, address, telephone number,
driver's license number, and signature. The cashier must attach
the receipt to the cash register closing report.

R81-3-7. Warning Sign.
All package agencies shall display in a prominent place a
"warning sign" as defined in R81-1-2.

R81-3-8. Identification Guidelines to Purchase Liquor.

All package agencies shall accept only four forms of
identification to establish proof of age for the purchase of liquor
by customers:

(1) A current valid driver's license that includes date of
birth and has a picture affixed and is issued in this state under
Title 53, Chapter 3, Uniform Driver License Act or in
accordance with the laws of another state;

(2) A current valid identification card that includes date of
birth and has a picture affixed issued by this state under Title 53,
Chapter 3, Part 8, Identification Card Act, or issued by another
state that is substantially similar to this state's identification
card;

(3) A current valid military identification card that
includes date of birth and has a picture affixed; or

(4) A current valid passport.

Ifaperson's age is still in question after presenting proofof
age, the package agency may require the person to also sign a
"statement of age" form as provided in 32A-1-303. The form
shall be filed alphabetically by the close of business day, and

shall be maintained on file for a period of three years.

R81-3-9. Promotion and Listing of Products.

(1) An operator or employee of a Type 1, 2, or 3 package
agency, as defined in R81-3-1, may not promote a particular
brand or type of liquor product while on duty at the package
agency. An operator or employee may inform a customer as to
the characteristics of a particular brand or type of liquor,
provided the information is linked to a comparison with other
brands or types.

(2) A package agency may not advertise alcoholic
beverages on billboards except:

(a) aType 1 package agency, as defined in R81-3-1, may
provide informational signs on the premises of the hotel or
resort directing persons to the location of the hotel=s or resort=s
Type 1 package agency;

(b) a Type 2 package agency, as defined in R81-3-1, may
provide informational signs on the premises of its business
directing persons to the location of the Type 2 package agency
within the business; and

(c) aType 5 package agency, as defined in R81-3-1, may
advertise the location of the winery and the Type 5 package
agency, and may advertise the alcoholic beverage products
produced by the winery and sold at the Type 5 package agency
under the guidelines of R81-1-17 for advertising alcoholic
beverages.

(3) A package agency may not display price lists in
windows or showcases visible to passersby except:

(a) aType 1 package agency, as defined in R81-3-1, may
provide a price list in each guest room of the hotel or resort
containing the code, number, brand, size and price of each item
it carries for sale at the Type 1 package agency;

(b) a Type 4 package agency, as defined in R81-3-1, may
provide a price list of the code number, brand, size, and price of
each item it carries for sale to the tenants or occupants of the
specific leased, rented, or licensed rooms within the facility; and

(c) a Type 5 package agency, as defined in R81-3-1, may
provide a price list on the premises of the winery, winery tasting
room, and at the entrance of the Type 5 package agency of the
code, number, brand, size, and price of each item it carries for
sale at the Type 5 package agency.

R81-3-10. Non-Consignment Inventory.

Type 1, 4 and 5 package agencies shall be on a non-
consignment inventory status where the agency owns the
inventory.

R81-3-11. Application.

An application for a package agency shall be included in
the agenda of the monthly commission meeting for
consideration for issuance of a package agency contract when
the requirements of Sections 32A-3-102, -103, and -105 have
been met, a completed application has been received by the
department, and when the package agency premises have been
inspected by the department. No application fee is required for
type 2 and 3 package agency applicants.

R81-3-12. Evaluation Guidelines of Package Agencies.

Type 2 and 3 package agencies shall:

(1) serve a population of at least 6,000 people comprised
of both permanent residents and tourists;

(2) not be established or maintained within a one mile
radius of another type 2 or 3 package agency unless it can be
clearly demonstrated that it is in the best interest of the state to
establish and maintain the outlet at that location; and

(3) maintain a gross profit to the state of $12,000 annually
to assure adequate service to the public.

R81-3-13. Operational Restrictions.
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(1) Hours of Operation.

(a) Type 1, 2, and 5 package agencies may operate from
10:00 a.m. until 12:00 midnight, Monday through Saturday.
However, the actual operating hours may be less in the
discretion of the package agent with the approval of the
department. Type 2 agencies shall be open for business at least
seven hours a day, five days a week, except where closure is
otherwise required by law.

(b) Type 3 package agencies may operate from 10:00 a.m.
until 10:00 p.m., Monday through Saturday, but may remain
closed on Mondays in the discretion of the package agent.
However, the actual operating hours may be less in the
discretion of the package agent with the approval of the
department, provided the agency operates at least seven hours a
day.

(c) Type 4 package agencies may operate from 10:00 a.m.
until 1:00 a.m., Monday through Friday, and 10:00 a.m. until
12:00 midnight on Saturday. However, the actual operating
hours may be less in the discretion of the package agent with the
approval of the department.

(d) Any change in the hours of operation of any package
agency requires prior department approval, and shall be
submitted in writing by the package agent to the department.

(e) A package agency, regardless of type, shall not operate
on Sundays, legal holidays, and election days where the sale of
alcoholic beverages is prohibited by law until the polls have
closed. If a legal holiday falls on a Sunday, the following
Monday will be observed as the holiday.

(2) Size of Outlet. The retail selling space devoted to
liquor sales in a type 2 or 3 package agency must be at least one
hundred square feet.

(3) Inventory Size. Type 2 and 3 package agencies must
maintain at least fifty code numbers of inventory at a retail value
of at least five thousand dollars and must maintain a
representative inventory by brand, code, and size.

(4) Access to General Public. Type 1, 2, and 3 package
agencies must be easily accessible to the general consuming
public.

(5) Purchase of Inventory. All new package agencies, at
the discretion of the department, will purchase and maintain
their inventory of liquor.

R81-3-14. Type 5 Package Agencies.

(1) Purpose. A type 5 package agency is for the limited
purpose of allowing a winery to sell at its winery location the
packaged wine product it actually produces to the general public
for off-premise consumption. This rule establishes guidelines
and procedures for type 5 package agencies.

(2) Application of Rule.

(a) The package agency must be located on the winery
premises at a location approved by the commission.

(b) The package agency may only sell products produced
at the winery, and may not carry the products of other alcoholic
beverage manufacturers.

(c) The product produced by the winery and sold in the
type 5 package agency need not be shipped from the winery to
the department warehouse and then back to the package agency.
The bottles for sale may be moved directly from the winery
storage area to the package agency provided that proper record-
keeping is maintained on forms provided by the department.
Records required by the department shall be kept current and
available to the department for auditing purposes. Records must
be maintained for at least three years. The package agency shall
submit to the department a completed monthly sales report form
which specifies the variety and number of bottles sold from the
package agency. This report must be submitted to the
department within the first five working days of the month. A
club or restaurant purchases form must be filled out for every
licensee purchase.

(d) Direct deliveries to licensees are prohibited. Wines
must be purchased and picked up by the licensees or their
designated agents at the Type 5 package agency.

(e) The type 5 package agency shall follow the same laws,
rules, policies, and procedures applicable to other package
agencies as to the retail price of products.

(f) The days and hours of sale of the type 5 package
agency shall be in accordance with 32A-3-106(10).

R81-3-15. Refusal of Service.

An employee of the package agency may refuse to sell
liquor to any person whom the employee has reason to believe
is purchasing or attempting to purchase liquor in violation of the
Utah Alcoholic Beverage Control laws. The employee may also
detain the person and hold the person's form of identification in
a reasonable manner and for a reasonable length of time for the
purpose of informing a peace officer of a suspected violation.

R81-3-16. Minors on Premises.

No person under the age of 21 years may enter a package
agency unless accompanied by a parent, legal guardian, or
spouse that is 21 years of age or older. Signs notifying the
public of this rule shall be posted in a prominent place on the
doors or windows of the package agency.

R81-3-17. Consignment Inventory Package Agencies.

(1) Purpose. At the discretion of the department, liquor
may be provided by the department to a Type 2 and Type 3
package agency for sale on consignment pursuant to 32A-3-
106(2)(b). This rule provides the procedures for such
consignment sales.

(2) Application of the Rule.

(a) Consignment Inventory.

(i) The initial amount of consignment inventory furnished
to the package agency shall be established by the department's
regional manager assigned to the package agency.

(ii) The consignment inventory amount shall be posted to
the department's accounting system as "Consignment Inventory
Account."

(iii) The consignment inventory amount shall be stated in
the department's contract with the package agency.

(iv) Any adjustment to the consignment inventory amount
shall be done through the use of a transfer, authorization, or
payment of money. A copy of the transfer, adjusting
authorization, or evidence of payment shall be included in the
package agency's file.

(v) The consignment inventory amount may be adjusted
from time to time based on the package agency's monthly
average sales. Any adjustment shall be made by a properly
executed amendment to the department's contract with the
package agency.

(b) Payments.

(1) After receipt of a shipment of merchandise, the package
agent shall submit a check to the department within 30 days of
the authorization/transfer date.

(ii) The check shall be annotated with the authorization,
transfer and credit memo numbers to which it applies as follows:
Authorization(s) + or - transfers - credit memos = check.

(i)  All delivery discrepancies shall be resolved
immediately by contacting the department's warehouse shipping
manager. Payment shall be made on all authorizations/transfers
by their due date whether or not any discrepancies have been
resolved.

(iv) Any returned checks to the department from a package
agent is grounds to require the package agent to provide a
certified check to pay for future shipments.

(v) If a check for an authorization is not received by the
department within 30 days of its due date, the department may
assess the legal rate of interest on the amount owed, or may
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terminate the contract with the package agent and close the
package agency.

(c) Transfers.

(i) Transfers (+ or -) shall be adjusted to the package
agency's next payment due the department.

(i1)) Transfer in will add to the amount owed to the
department on the next check due to the department.

(iii) Transfer out will subtract from the amount owed to the
department on the next check due to the department.

(d) Audits.

(i) Any package agency that is on a consignment contract
shall keep a daily log of sales.

(i) The regional manager shall audit the package agency
at least once every six months.

(iii) The package agency is subject to a department audit
at any time.

R81-3-18. Type 4 Package Agency Room Service - Mini-
Bottle/187 ml Wine Sales.

(1) Purpose. Pursuant to 32A-1-116, the department may
not purchase or stock alcoholic beverages in containers smaller
than 200 milliliters. except as otherwise allowed by the
commission. The commission hereby allows the limited use of
50 milliliter "mini-bottles" of distilled spirits and 187 milliliter
bottles of wine for room service sales by Type 4 package
agencies located in hotels and resorts. The following conditions
are imposed to ensure that these smaller bottle sales are limited
to patrons of sleeping rooms, and are not offered to the general
public.

(2) Application of Rule.

(a) The department will not maintain a regular inventory
of distilled spirits and wine in the smaller bottle sizes, but will
accept special orders for these products from a Type 4 package
agency. Special orders may be placed with the department's
purchasing division, any state store, or any Type 2 or 3 package
agency.

(b) The Type 4 package agency must order in full case lots,
and all sales are final.

(c) If the hotel/resort has a Type 1 package agency with
Type 4 privileges, the smaller bottle sized products must be
stored in a secure area separate from the Type 1 agency
inventory.

(d) Sale and use of alcohol in the smaller bottle sizes is
restricted to providing room service to guests in sleeping rooms
in the hotel/resort, and may not be used for other purposes, or be
sold to the general public.

(e) Failure of the Type 4 package agency to strictly adhere
to the provisions of this rule is grounds for the department to
terminate its contract with the Type 4 package agency.

R81-3-19. Credit Cards.

(1) Purpose. This rule explains the procedures to be
followed by consignment package agents in accepting credit
cards for the purchase of alcoholic beverages.

(2) Application of Rule.

(a) Licensee purchases may not be paid by credit card.
The department will accept only checks and cash from licensees.

(b) Refunds, or exchanges of products of unequal value,
will be handled by crediting the customer's credit card account.
The cash register must be balanced by doing a return at the
register.

(c) The cashier shall examine the security features of the
card such as signatures, account numbers, expiration date,
hologram, etc., before accepting any card.

(d) No sale may be made without the credit card. Merely
having the credit card number available is not acceptable.

(e) All credit cards must be signed by the card holder.

(f) Customers may not use another person's credit card,
including their spouse's card.

(g) Credit card receipts contain confidential information
that needs to be safeguarded. Cashiers should not throw them
in the trash. Consignment package agents and their employees
should consult their regional manager concerning proper storage
and disposal of such receipts.

(h) If for any reason the credit card cannot be scanned, the
credit card number should be hand keyed into the credit card
machine keyboard. An imprinted copy of the credit card must
then be made. The imprinted copy must be signed by the card
holder.

KEY: alcoholic beverages
June 1, 2004
Notice of Continuation December 18, 2001

32A-1-107
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R81. Alcoholic Beverage Control, Administration.
R81-4D. On-Premise Banquet License.
R81-4D-1. Licensing.

(1) An on-premise banquet license may be issued only to
a hotel, resort facility, sports center or convention center as
defined in this rule.

(a) "Hotel" is a commercial lodging establishment:

(i) that offers temporary sleeping accommodations for
compensation;

(ii) that is capable of hosting conventions, conferences,
and food and beverage functions under a banquet contract;

(iii) that has adequate kitchen or culinary facilities on the
premises of the hotel to provide complete meals; and

(iv) that has at least 1000 square feet of function space
consisting of meeting and/or dining rooms that can be reserved
for private use under a banquet contract that can accommodate
a minimum of 75 people, provided that in cities of the third,
fourth or fifth class, unincorporated areas of a county, and
towns, the commission shall have the authority to waive the
minimum function space size requirements.

(b) "Resort facility" is a publicly or privately owned or
operated commercial recreational facility or area:

(i) that is designed primarily to attract and accommodate
people to a recreational or sporting environment;

(ii) that is capable of hosting conventions, conferences,
and food and beverage functions under a banquet contract;

(iii) that has adequate kitchen or culinary facilities on the
premises of the resort to provide complete meals; and

(iv) that has at least 1500 square feet of function space
consisting of meeting and/or dining rooms that can be reserved
for private use under a banquet contract that can accommodate
a minimum of 100 people, provided that in cities of the third,
fourth, or fifth class, unincorporated areas of a county, and
towns, the commission shall have the authority to waive the
minimum function space size requirements.

(c) "Sports center" is a publicly or privately owned or
operated facility:

(i) that is designed primarily to attract people to and
accommodate people at sporting events;

(ii) that has a fixed seating capacity for more than 2,000
persons;

(iii) that is capable of hosting conventions, conferences,
and food and beverage functions under a banquet contract;(iv)
that has adequate kitchen or culinary facilities on the premises
of the sports center to provide complete meals; and

(v) that has at least 2500 square feet of function space
consisting of meeting and/or dining rooms that can be reserved
for private use under a banquet contract that can accommodate
a minimum of 100 people, provided that in cities of the third,
fourth, or fifth class, unincorporated areas of a county, and
towns, the commission shall have the authority to waive the
minimum function space size requirements.

(d) "Convention center" is a publicly or privately owned
or operated facility:

(i) the primary business or function of which is to host
conventions, conferences, and food and beverage functions
under a banquet contract;

(ii) that is a total of at least 30,000 square feet;

(iii) that has adequate kitchen or culinary facilities on the
premises of the convention center to provide complete meals;
and

(iv) that has at least 3000 square feet of function space
consisting of meeting and/or dining rooms that can be reserved
for private use under a banquet contract that can accommodate
a minimum of 100 people, provided that in cities of the third,
fourth, or fifth class, unincorporated counties, and towns, the
commission shall have the authority to waive the minimum
function space size requirements.

(2)(a) A "banquet contract" as used in this rule means an

agreement between an on-premise banquet licensee and a host
of a banquet to provide alcoholic beverage services at a meal,
reception, or other private banquet function at a defined location
on a specific date and time for a pre-arranged, guaranteed
number of attendees at a negotiated price.

(b) Each "banquet contract" shall:

(1) clearly define the location of the private banquet
function;

(ii) require that the private banquet function be separate
from other areas of the facility that are open to the general
public; and(iii) require signage at or near the entrance to the
private banquet function to indicate that the location has been
reserved for a specific group.

(3) On-premise banquet licenses are issued to persons as
defined in Section 32A-1-105(38). Any contemplated action or
transaction that may alter the organizational structure or
ownership interest of the person to whom the license is issued
must be submitted to the department for approval prior to
consummation of any such action to ensure there is no violation
of Sections 32A-4-402(4), 32A-4-403, and 32A-4-406(26).

R81-4D-2. Application.

(1) A license application shall be included in the agenda
of the monthly commission meeting for consideration for
issuance of an on-premise banquet license when the
requirements of Sections 32A-4-402, -403, and -405 have been
met, a completed application has been received by the
department, and the on-premise banquet premises have been
inspected by the department.

(2)(a) The application shall include a floor plan showing
the locations of function space in or on the applicant=s business
premises that may be reserved for private banquet functions
where alcoholic beverages may be stored, sold or served, and
consumed. Hotels shall also indicate the number of sleeping
rooms where room service will be provided and include a
sample floor plan of a guest room level. No application will be
accepted that merely designates the entire hotel, resort, sports
center or convention center facility as the proposed licensed
premises.

(b) After an on-premise banquet license has been issued,
the licensee may apply to the commission for approval of
additional locations in or on the premises of the hotel, resort,
sports center or convention center that were not included in the
licensee=s original application.

R81-4D-3. Bonds.

No part of any corporate or cash bond required by Section
32A-4-405, may be withdrawn during the time the license is in
effect. If the licensee fails to maintain a valid corporate or cash
bond, the license shall be immediately suspended until a valid
bond is obtained. Failure to obtain a bond within 30 days of
notification by the department of the delinquency shall result in
the automatic revocation of the license.

R81-4D-4. Insurance.

Public liability and dram shop insurance coverage required
in Section 32A-4-402(1)(h) and (i) must remain in force during
the time the license is in effect. Failure of the licensee to
maintain the required insurance coverage may result in a
suspension or revocation of the license by the commission.

R81-4D-5. On-Premise Banquet Licensee Liquor Order and
Return Procedures.

The following procedures shall be followed when an on-
premise banquet licensee orders liquor from or returns liquor to
any state liquor store, package agency, or department satellite
warehouse:

(1) The licensee must place the order in advance to allow
department personnel sufficient time to assemble the order. The
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licensee or employees of the licensee may not pick merchandise
directly off the shelves of a state store or package agency to fill
the licensee=s order. The order shall include the business name
of the licensee, department licensee number, and list the
products ordered specifying each product by code number and
quantity.

(2) The licensee shall allow at least four hours for
department personnel to assemble the order for pick-up. When
the order is complete, the licensee will be notified by phone and
given the total cost of the order. The licensee may pay for the
product in cash, company check or cashier=s check.

(3) The licensee or the licensee=s designee shall examine
and sign for the order before it leaves the store, agency or
satellite warehouse to verify that the product has been received.

(4) Merchandise shall be supplied to the licensee on
request when it is available on a first come first serve basis.
Discounted items and limited items may, at the discretion of the
department, be provided to a licensee on an allocated basis.

(5)(a) Spirituous liquor may be returned by the licensee for
the original purchase price only under the following conditions:

(1) the bottle has not been opened;

(i1) the seal remains intact;

(iii) the label remains intact; and

(iv) upon a showing of the original cash register receipt.

(b) Arestocking fee of 10% shall be assessed on the entire
amount on any returned spirituous liquor order that exceeds
$1,000. All spirituous liquor returned that is based on a single
purchase on a single cash register receipt must be returned at the
same time at a single store, package agency, or satellite
warehouse location.

(b) Wine and beer may not be returned by the licensee for
the original purchase price except upon a showing that the
product was spoiled or non-consumable.

R81-4D-6. On-Premise Banquet Licensee Operating Hours.

Allowable hours of alcoholic beverage sales shall be in
accordance with Section 32A-4-406(7). However, the licensee
may open the alcoholic beverage storage area during hours
otherwise prohibited for the limited purpose of inventory,
restocking, repair, and cleaning.

R81-4D-7. Sale and Purchase of Alcoholic Beverages.

Liquor dispensing shall be in accordance with Section
32A-4-406; and Sections R81-1-9 (Liquor Dispensing Systems),
and R81-1-10 (Wine Dispensing) of these rules.

R81-4D-8. Liquor Storage.

Liquor bottles kept for sale in use with a dispensing system,
liquor flavorings in properly labeled unsealed containers, and
unsealed containers of wines poured by the glass may be stored
in the same storage area of the on-premise banquet licensee as
approved by the department.

R81-4D-9. Alcoholic Product Flavoring.

On-premise banquet licensees may use alcoholic products
as flavoring subject to the following guidelines:

(1) Alcoholic product flavoring may be utilized in
beverages only during the authorized selling hours under the on-
premise banquet license. Alcoholic product flavoring may be
used in the preparation of food items and desserts at any time if
plainly and conspicuously labeled "cooking flavoring".

(2) No on-premise banquet licensee employee under the
age of 21 years may handle alcoholic product flavorings.

R81-4D-10. State Label.

All liquor consumed on the premises of an on-premise
banquet license must come from a container or package having
an official state label affixed.

R81-4D-11. Menus; Price Lists.

(1) An on-premise banquet licensee shall have readily
available for any host of a contracted banquet a printed
alcoholic beverage price list, or menu containing prices of all
mixed drinks, wine, beer, and heavy beer. This list shall include
any charges for the service of packaged wines or heavy beer.

(2) Any printed menu, master beverage price list or other
printed list is sufficient as long as the prices are current and it
meets the requirements of this rule.

(3) Any host of a contracted banquet shall be notified of
the price charged for any packaged wine or heavy beer and any
service charges for the supply of glasses, chilling, or wine
service.

(4) The on-premise banquet licensee or an employee of the
licensee may not misrepresent the price of any alcoholic
beverage that is sold or offered for sale on the licensed
premises.

R81-4D-12. Identification Badge.

Each employee of the licensee who sells, dispenses or
provides alcoholic beverages shall wear a unique identification
badge visible above the waist, bearing the employee's first name,
initials, or a unique number in letters or numbers not less than
3/8 inch high. The identification badge must be worn on the
front portion of the employee's body. The licensee shall
maintain a record of all employee badges assigned, which shall
be available for inspection by any peace officer, or
representative of the department. The record shall include the
employee's full name and address and a driver's license or
similar identification number.

R81-4D-13. On-Premise Banquet License Room Service -
Mini-Bottle/187 ml Wine Sales.

(1) Purpose. Pursuant to 32A-1-116, the department may
not purchase or stock alcoholic beverages in containers smaller
than 200 milliliters. except as otherwise allowed by the
commission. The commission hereby allows the limited use of
50 milliliter "mini-bottles" of distilled spirits and 187 milliliter
bottles of wine for room service sales by on-premise banquet
licensees located in hotels and resorts. The following
conditions are imposed to ensure that these smaller bottle sales
are limited to patrons of sleeping rooms, and are not offered to
the general public.

(2) Application of Rule.

(a) The department will not maintain a regular inventory
of distilled spirits and wine in the smaller bottle sizes, but will
accept special orders for these products from an on-premise
banquet licensee. Special orders may be placed with the
department=s purchasing division, any state store, or any Type
2 or 3 package agency.

(b) The on-premise banquet licensee must order in full
case lots, and all sales are final.

(c) Sale and use of alcohol in the smaller bottle sizes is
restricted to providing room service to guests in sleeping rooms
in the hotel/resort, and may not be used for other banquet
catering services, or be sold to the general public.

(d) Failure of the on-premise banquet licensee to strictly
adhere to the provisions of this rule is grounds for the
department to take disciplinary action against the on-premise
banquet licensee.
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R81. Alcoholic Beverage Control, Administration.
R81-6. Special Use Permits.
R81-6-1. Application.

An application for a special use permit shall be included in
the agenda of the monthly commission meeting for
consideration for issuance of a special use permit when the
requirements of Sections 32A-6-102 and -103 have been met,
and a completed application has been received by the
department.

R81-6-2. Warning Sign.

All public service permittees which utilize a hospitality
room shall display in a prominent place therein a "warning sign"
as defined in R81-1-2.

R81-6-3. Direct Delivery.

Industrial, manufacturing, scientific, educational, and
health care special use permittees may purchase alcohol directly
from the manufacturer and have it shipped directly to the
permittee's address, provided the alcohol is used for industrial,
manufacturing, scientific, educational, or health care purposes.

R81-6-4. Public Service Permittee Operating Guidelines.

(1) A public service permittee that operates on an interstate
basis may purchase liquor outside of the state and bring it into
the state and/or purchase liquor within the state and sell, store
and serve it to passengers traveling on the permittee's public
conveyance for consumption while en route on the conveyance.
However, all liquor utilized within a public service permittee's
hospitality room must be purchased from a state liquor store or
package agency within this state.

(2) All liquor transported from outside the state to the
permittee's storage facility shall be carried in sealed conveyances
which may be inspected at any time by the department.

(3) A public service permittee shall keep available and
open for audit during regular business hours, complete and
accurate records of alcoholic product shipments to and from
their storage facility. Records shall be kept for a minimum of
three years.

(4) A public service permittee shall allow the department,
through its auditors or examiners, to audit all records relating to
the storage, sale, consumption and transportation of alcoholic
products by the permittee.

R81-6-5. Educational Wine Judging Seminars.

(1) Definition of Applicant. An applicant is any person or
organization who is applying for an educational wine judging
seminar permit, whose purpose is to inform and educate about
the qualities and characteristics of wines.

(2) Application. The applicant must meet the requirements
and qualifications for a scientific or educational special use
permit found in Sections 32A-6-102, -103, and -401. In
addition, the applicant must submit to the department a detailed
proposal of the seminar which must include the qualifications of
the judges, the number of wines being submitted by the
wineries, and the location of the seminar. Additional
information may be requested by the commission or department
to properly evaluate the application.

(3) The applicant must post a cash or corporate surety
bond in the penal sum of $1,000 payable to the department,
which the permittee has procured and must maintain for as long
as the permittee continues to operate as a special use permittee.
The bond shall be in a form approved by the attorney general,
conditioned upon the permittee's faithful compliance with the
Act and the rules of the commission. If the surety bond is
canceled due to the permittee's negligence, a $300 reinstatement
fee may be assessed. No part of any cash bond so posted may
be withdrawn during the period the permit is in effect. A bond
filed by a permittee may be forfeited if the permit is finally

revoked.

(4) The application for the educational wine judging
seminar permit must be completed and submitted 90 days prior
to the seminar date.

(5) Restrictions. Any person granted an educational wine
judging seminar permit must, in addition to the restrictions in
Section 32A-6-105, meet the following requirements and
restrictions:

(a) The techniques used in judging the wines must meet
internationally accepted techniques of sensory or laboratory
evaluation, and the wines used may not be consumed.

(b) All unopened bottles must be returned to the
department and any wine product residual in open bottles must
be destroyed by the permittee.

(c) The educational wine judging seminar permit has an
automatic expiration date of three days following the scheduled
ending date of the seminar.

(d) The permittee must comply with R81-1-17 regarding
advertising of the seminar.

(6) Procedures for Handling the Seminar.

(a) The permittee must order all wines used in the seminar
from the department. The department will order the wines from
the wineries designating on the order that they are for a wine
judging seminar. The permittee must make prior arrangements
with the wineries to have the wines sent to the department at no
charge and freight prepaid.

(b) The wines will be entered into the department
accounting system at no cost and will be given a special
department number, designating the wines as those to be used
with an educational wine judging seminar permit and not to be
consumed.

(c) The wines will be delivered to the permittee from the
department. After the seminar, the permittee will return all
unopened bottles of wine to the department and the permittee
will destroy any other residual wine products left. The
permittee will pay to the department a fee of two dollars for
every bottle of wine used in the judging seminar.

(d) All wines returned to the department become the
property of the state and will be destroyed under controlled
conditions or will be given a new department number and sold
in the state's retail outlets, which profits will be property of the
state.

R81-6-6. Religious Wine Permits.

(1) Purpose. This rule outlines the procedures for a
religious wine permit holder to purchase wine for religious
purposes, and the procedures department personnel shall follow
to process the purchase.

(2) Application of Rule.

(a) The permit holder may purchase any generally listed
wine directly off of the shelf of any state store or package
agency at a charge of cost plus freight. The cashier shall first
verify that the purchasing religious organization is a holder of
a permit on file in the department's licensee/permittee data base.
The cashier shall determine the cost plus freight price of the
wine. The wine may be purchased only with cash or a check
belonging to the religious organization, and not with an
individual's personal check or credit card. Checks shall be
deposited in the ordinary course of business with other checks.
If wines are purchased by the case, the cases must be opened
and the individual bottles marked with the state label.

(b) The permit holder may order wine for religious
purposes directly from the winery and have the winery ship the
wine prepaid at a charge of cost plus freight to the department's
central administrative warehouse. The warehouse shall deliver
the wine to the state store or package agency nearest to the
permit holder's church. The state store or package agency shall
open any cases and mark individual bottles with the state label.
The state store or package agency shall notify the permit holder
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when the product is available for pick-up.

(c) The permit holder may place a special order for wines
not generally listed by the department only if the winery will not
sell directly to the permit holder. Special orders may be placed
only with the special order clerk at the department's
administrative office. No special orders may be placed with a
state store or package agency. The special order clerk shall
verify that the purchasing religious organization is on file in the
department's licensee/permittee data base, place the order, assign
it a special order code number, assess a charge of cost plus
freight, and have the wine delivered to the state store or package
agency nearest to the permit holder's church. The state store or
package agency shall notify the permit holder when the product
is available for pick-up. All procedures for processing the
purchase that are outlined in (a) above shall be followed by the
state store or package agency to complete the sale.

KEY: alcoholic beverages
June 1, 2004 32A-1-107
Notice of Continuation December 18, 2001
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R81. Alcoholic Beverage Control, Administration.
R81-8. Manufacturers (Distillery, Winery, Brewery).
R81-8-1. Application.

An application for a manufacturer (distillery, winery,
brewery) license shall be included in the agenda of the monthly
commission meeting for consideration for issuance of a
manufacturer license when the requirements of Sections 32A-8-
102, -103, and -105 have been met, and a completed application
has been received by the department.

R81-8-2. Out of State Business.

(1) Purpose. Pursuant to 32A-8-101(4), brewers located
outside the state must obtain a certificate of approval from the
department before selling or delivering beer containing an
alcohol content of less than 4% alcohol by volume to licensed
beer wholesalers in this state, or if a small brewer, to licensed
beer wholesalers or retailers in this state. These certificates must
be renewed annually.

In addition to issuing certificates of approval to brewers
who actually produce the beer, the department has also issued
certificates to (1) importers that hold federal permits, and have
the contractual rights to distribute and market beer for foreign
breweries; and (2) marketing agents that distribute and market
beer for domestic breweries. The department has also allowed
brewers with a certificate of approval to market the products on
behalf of other brewers under that certificate. However, this has
resulted in a loss of direct regulatory authority over the
breweries that actually produce the beer.

This rule ensures that each producer of beer obtain its own
certificate of approval to allow its beer to be sold or delivered in
this state.

(2) Application of Rule.

(a) A certificate of approval to sell or deliver beer in this
state under 32A-8-101(4) may be issued only to the company
that is ultimately responsible for producing the beer. The
company holding the certificate may not allow another brewery
to sell or deliver beer to this state under the certificate holder's
certificate. A certificate of approval may not be issued to any
third party such as an importer or marketing agent that does not
actually manufacture or produce alcoholic beverages.

(b) This rule does not preclude the company that holds the
certificate of approval from having its brand of beer produced by
another brewery under contract under the brand name of the
certificate holder's company. However, the certificate holder is
responsible to ensure that any beer produced by the contract-
brewery complies with the alcoholic beverage laws of this state.
Any violations committed by the contract brewery will be the
responsibility of the certificate holder.

(c) A distillery or winery that has beer produced for it by
abrewery under contract under the distillery's or winery=s brand
name is deemed to be a "brewery" for purposes of 32A-8-
101(4), and may be issued a certificate of approval. However,
the distillery or winery is responsible to ensure that any beer
produced by the contract-brewery complies with the alcoholic
beverage laws of this state. Any violations committed by the
contract brewery will be the responsibility of the distillery or
winery that holds the certificate.

R81-8-3. Winery Tasting Facilities.

(1) Purpose. Pursuant to 32A-8-201(4), a licensed winery
may allow the consumption of samples of wine on the premises
of the winery as long as food is available. This rule establishes
guidelines for tasting facilities on winery premises.

(2) Application of Rule. A winery licensee may operate on
its manufacturing premises a tasting facility allowing the
consumption of wine samples at a site approved by the
department under the following conditions:

(a) The tasting area must be located on the winery
premises.

(b) Food must be available in the tasting area.

(c) Records required by the department shall be kept
current and available to the department for auditing purposes.
This includes a daily record of all products and quantities tasted.

(d) The storage area floor plan for the tasting facility must
be approved by the department and may not be relocated
without department approval.

(e) Wine samples may not exceed two ounces per glass.

(f) Samples may not be removed from the winery
premises.

(g) Sample tastings may not be conducted off of the
winery premises.

KEY: alcoholic beverages
June 1, 2004
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R152. Commerce, Consumer Protection.
R152-11. Utah Consumer Sales Practices Act.
R152-11-1. Purposes, Rules of Construction.

A. These substantive rules are adopted by the Director of
the Division of Consumer Protection pursuant to Section 8 of
Chapter 188 of the Laws of Utah, 1973 (Utah Consumer Sales
Practices Act, Utah Code Annotated Section 13-11-1 et seq., as
amended). Without limiting the scope of any section of the
Utah Consumer Sales Practices Act or any other rule, these rules
shall be liberally construed and applied to promote their
purposes and policies. The purpose and policies of these rules
are to:

(1) define with reasonable specificity acts and practices
which violate Section 4 of the Utah Consumer Sales Practices
Act.

(2) protect consumers from suppliers who engage in
referral sellings, commit deceptive acts or practices, or commit
unconscionable acts or practices.

(3) encourage the development of fair consumer sales
practices.

(4) supplement and compliment any other rules
promulgated by the State of Utah or any agency or subdivision
thereof or any other governmental entity.

B. Definitions.

(1) "Advertisement" means any written, visual, or oral
communication made to a consumer by means of newspaper,
magazine, circular, billboard, direct mailing, sign, radio,
television or otherwise, which identifies or represents the terms
of any item of goods, service, franchise, distributorship or
intangible which may be transferred in a consumer transaction.

(2) "Consumer Commodity" means any subject of a
consumer transaction.

(3) "Fixture" or "Fixtures" means goods or products that
are not readily removable from a permanent structure or land
itself such as shingling, siding and or windows or other like
improvements and which, when they thus become so related to
particular real estate that an interest in them arises under real
estate law.

(4) "Goods" mean all things which are movable at time of
identification to the contract for sale other than the money in
which the price is to be paid and things in action.

(5) "Service" means performance of labor or any act for
the benefit of another.

(6) "Offer" means any attempt to effect, an offer to enter
into a consumer transaction.

(7) "Product" means any goods, services, consumer
commodity, or other property, both tangible and intangible
(except securities and insurance) which is the subject or object
of a consumer transaction.

(8) "Service" means performance of labor or any act for
the benefit of another.

(9) All other terms used in these regulations shall carry the
same meaning and definition as in the Utah Consumer Sales
Practices Act unless otherwise specified, consistent with that
Act.

R152-11-2. Exclusions and Limitations in Advertisement.

A. Tt is a deceptive act or practice for a supplier in
connection with a consumer transaction, in the sale or offering
for sale of a consumer commodity to make any offer in written
or printed advertising or promotional literature without stating
clearly and conspicuously in close proximity to the words
stating the offer of any material exclusions, reservations,
limitations, modifications, or conditions. The following are
examples of the types of material exclusions, reservations,
limitations, modifications, or conditions of offers which must be
clearly stated:

(1) An advertisement for any consumer commodity not
disclosing the amount of any additional charge for any of the

features displayed or listed in the advertisement would be
deceptive.

(2) An advertisement for an article of clothing must state
that there is an additional charge for sizes above or below a
certain size if such is the case.

(3) An advertisement which offers floor covering with an
additional charge for room sizes above or below a certain size
must disclose the nature and amount of additional charge.

(4) Anadvertisement for a consumer commodity sold from
more than one outlet under the direct control of the supplier
causing the advertisement to be made must state:

(a) Which outlets within the area served by the publication
in which the advertisement appears either have or do not have
certain features mentioned in the advertisement;

(b) Which outlets within the area served by the publication
in which the advertisement appears charge rates higher than the
rate mentioned in advertisement. For example:

TABLE

"Rug Shampooer - $15.00 a day at
West 3rd Street South Office -
all other Tocations are more."

(c) Anadvertisement for a consumer commodity sold from
outlets not under the direct control of the supplier causing the
advertisement to be made does not violate Section 2a(4)(a) or
2a(4)(b) of this rule if it states that the consumer commodity is
available only at participating independent dealers.

(5) An advertisement for any consumer commodity
requiring installation must reflect the exact price of the
commodity and if the price includes installation or if installation
is additional.

(6) If'the advertised price is available only during certain
hours of the day or certain days of the week that fact must be
stated along with the hours and days the price is available.

(7) Ifthe advertisement involves or pictures more than one
consumer commodity (for example: a sofa, cocktail table and
two commodes) and the advertised price applies only if the
complete set is purchased, that fact must be stated.

(8) If there is a minimum amount (or maximum amount)
that must be purchased for the advertised price to apply, that
fact must be stated.

(9) If an advertisement specifies a price for a consumer
commodity which includes a trade-in, that fact must be stated.
For example: a 6 volt battery for $50.00 plus your old battery.

(10) Ifthere are "additional" items that must be purchased
for the advertised price to apply that fact must be so stated.

(11) These examples are intended to be illustrative only
and do not limit the scope of any section of the Utah Consumer
Sales Practices Act or of this or any other rule or regulation.

B. Offers made orally, such as through radio or television
advertising, must include a conspicuously clear and oral
statement of any material exclusions, reservations,
modifications, or conditions.

C. If an error is made in advertising, either by pricing,
wording, picture, or description, it shall be the responsibility of
the supplier to retract or correct the error. A retraction is
necessary when it cannot be shown that the error was due to the
fault of the advertising medium. If it can be documented that
the responsibility rests with the advertising medium, a retraction
by the supplier is not necessary but the supplier may post a
correction in close proximity to the merchandise which was
advertised incorrectly.

R152-11-3. Bait Advertising/Unavailability of Goods.

A. Definitions: For the purposes of this rule, the following
definitions shall apply:

(1) "Raincheck" means a written document evidencing a
consumer's entitlement to purchase advertised items at an
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advertised price within the time limits set forth in paragraph d.
of this rule.

(2) "Salesperson" means the supplier or his agent or
employee who interacts personally or directly with a consumer
in negotiating or effecting a consumer transaction.

B. Itshall be a deceptive act or practice in connection with
a consumer transaction for a supplier to offer to sell consumer
commodities when the offer is not a bona fide effort to sell the
advertised consumer commodities. An offer is not bona fide if:

(1) A supplier uses a statement or illustration in any
advertisement which would create in the mind of a reasonable
consumer a false impression of the grade, quality, quantity,
make, value, model, year, size, color, usability, or origin of the
consumer commodities offered or which otherwise
misrepresents the consumer commodities in such a manner that,
on subsequent disclosure or discovery of the true facts, the
consumer is diverted from the advertised consumer commodities
to other consumer commodities. An offer is not bona fide, even
though the true facts are made known to the consumer before he
views the advertised consumer commodities, if the first contact
or interview is secured by deception.

(2) A supplier discourages the purchase of the advertised
consumer commodities in order to sell other consumer
commodities. This does not however, prohibit the good faith
recommendation concerning a different consumer commodity as
it relates to a consumer's particular or unique needs or problems
concerning the consumer commodity. The following are
examples of acts or practices which raise a presumption that an
offer to sell consumer commodities is not bona fide:

(a) Refusal to show, demonstrate, or sell the consumer
commodities advertised in accordance with the terms of the
advertisement;

(b) Disparagement by the supplier either by acts or words
of the advertised consumer commodities or of the guarantee,
credit terms, availability of service, repairs, or parts, or any other
respects of the consumer commodities;

(c) The failure of a supplier to have available at all outlets
under its direct control, or listed in the advertisement, a
sufficient quantity of the advertised consumer commodities at
the advertised price to meet reasonably anticipated demands,
unless the advertisement clearly and adequately disclosed that
there is a limited quantity of advertised consumer commodities
available and/or that the consumer commodities are available
only at the designated outlets;

(d) The failure to give rainchecks to consumers where the
advertisement does not disclose that there is a limited quantity
or availability of consumer commodities. Suppliers who clearly
and consistently post a raincheck policy for public review shall
be exempt from this section;

(e) The showing or demonstrating of defective, unusable,
or impractical consumer commodities when such defective,
unusable, or impractical nature is not fairly and adequately
disclosed in the advertisement;

(f) The use of a sales plan or method of compensation for
salesperson designed to prevent or discourage them from selling
the advertised consumer commodity. This does not, however,
prohibit the usual and reasonable use of commissions as a means
of compensation;

(g) The demonstration of an advertised consumer
commodity in such a manner that makes the commodity appear
inferior.

(3) A supplier, in the event of a sale to the consumer of the
offered consumer commodities, attempts to persuade a consumer
to repudiate the purchase of the offered commodities and
purchase other consumer commodities in their stead, by any
means, including but not limited to the following:

(a) Accepting a consideration for the offered consumer
commodities and then switching the consumer to other
commodities;

(b) Delivering offered consumer commodities which are
unusable or impractical for the purposes represented or
materially different from the offered consumer commodities.
The purchase on the part of some consumers of the offered
consumer commodities is not in itself prima facie evidence that
the offer is bona fide.

(4) A supplier represents in any advertisement, which
would create in the mind of the consumer, a false impression
that the offer of goods has been occasioned by a financial or
natural catastrophe when such is not true.

(5) A supplier misrepresents the former price, savings,
quality or ownership of any goods sold.

R152-11-4. Use of the Word "Free" etc.

A. Itshall be adeceptive act or practice in connection with
a consumer transaction for a supplier to use the word "free" or
other words of similar import or meaning, except when such
representation is, in fact, the case and the cost of the "free"
consumer commodity is not passed on to the consumer by
raising the regular price of the consumer commodity that must
be purchased in connection with the "free" offer.

(1) The meaning of "free".

(a) Anofferof"free" consumer commodities is based upon
a regular price for the merchandise or services which must be
purchased by consumers in order to avail themselves of that
which is represented to be "free." Such consumer commodities
are not free if the supplier will directly and immediately recover,
in whole or in part, the costs of the free consumer commodities
by marking up the price of the other consumer commodities
which must be purchased, by the substitution of inferior
consumer commodities, or otherwise.

(b) For the purpose of this rule, all references to the word
"free" shall include within the term all other words of similar
import and meaning. Representative of the word or words to
which this rule is applicable would be the following: "free";
"buy one, get one free"; "two for one sale"; "50% off the
purchase of two"; "gift"; "given without charge"; "bonus" or
other words and terms which tend to convey to the consuming
public the impression that an item of a consumer commodity is
Ylfree".

(2) The meaning of "regular price".

(a) The term "regular price" means the price in the same
quantity, quality, and with the same service, at which the seller
or advertiser of the consumer commodity has openly and
actively sold the consumer commodity in the geographic market
or trade area in which he is making a "free" or similar offer in
the most recent and regular course of business for a reasonably
substantial period of time. For consumer products or services
which fluctuate in price, the "regular price" shall be the lowest
price at which any substantial sales were made during the
aforementioned period of time.

(b) Negotiated sales. Ifa consumer commodity usually is
sold at a price arrived at through bargaining, rather than at a
regular price, it is improper to represent that another consumer
commodity is being offered "free" with the sale, unless the
supplier is able to establish a mean, average price immediately
prior to the free offer. The same representation is also improper
where there may be a regular price, but where other material
factors such as quantity, quality, or size are arrived at through
bargaining.

(3) Frequency of offers.

(a) In order to establish a regular price over a reasonably
substantial period of time, a single kind of consumer commodity
should not be advertised with a "free" offer in a trade area for
more than six months in any twelve-month period. At least 30
days should elapse before another such offer is promoted in the
same trade area. No more than three such offers should be made
in the same area in any twelve-month period.

B. Disclosure of Conditions. A "free" or similar offer is
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deceptive unless all the terms, conditions, and obligations upon
which receipt and retention of the "free" item are contingent are
set forth clearly and conspicuously at the outset of the offer so
as to leave no reasonable probability that the terms of the offer
might be misunderstood.

C. Combination Offer. This rule does not preclude the use
of nondeceptive, "combination" offers in which two or more
items of consumer commodities such as, but not limited to,
toothpaste and a toothbrush, or soap and deodorant, or clothing
and alterations are offered for sale as a single unit at a single
state price, and, in which no representation is made that the
price is being paid for one item and the other is "free."
Similarly, suppliers are not precluded from settling a price for
an item of consumer commodities which also includes
furnishing the consumer with a second, distinct item of
consumer commodities at one inclusive price if no presentation
is made that the latter is free.

D. Introductory Offers. No "free" offers should be made
in connection with the introduction of a new consumer
commodity offered for sale at a specified price unless the offerer
expects in good faith to discontinue the offer after a limited time
and to commence selling the consumer commodity promoted
separately, at the same price at which it was promoted with a
"free" offer.

R152-11-5. Repairs and Service.

A. Itshall be a deceptive act or practice in connection with
a consumer transaction involving repairs or services for a
supplier to:

(1) Fail to obtain the consumer's express authorization for
repairs, inspections or other services. The authorization shall be
obtained only after the supplier has clearly explained to the
consumer the anticipated repairs, inspection or other services to
be performed, the estimated charges for those repairs,
inspections or other services, and the reasonably expected
completion date of such repairs, inspection or other services to
be performed, including any charge for re-assembly of any parts
disassembled in regards to the providing of such estimate. For
repairs, inspections or other services that exceed a value of $25,
the consumer's express authorization shall be in a form that is
evidenced by written agreement signed by the consumer or by
any electronically transferred authorization from the consumer
such as a facsimile transmission, e-mail, telephonic, or other
electronic means that is stored, recorded, or retained by the
supplier evidencing the consumer's express authorization, a
transcript or copy of which shall be provided to the consumer on
or before the time that the consumer receives the initial billing
or invoice for supplier's performance. This rule is in addition to
the requirements of any other statute or rule;

(2) Fail to obtain the consumer's express authorization for
additional, unforeseen, but necessary, repairs when those repairs
amount to ten percent (10%) or more (excluding tax) of the
original estimate. The consumer's express authorization for such
additional repairs shall be in a form that is evidenced by written
agreement signed by the consumer or by any electronically
transferred authorization from the consumer such as a facsimile
transmission, e-mail, telephonic, or other electronic means that
is stored, recorded, or retained by the supplier evidencing the
consumer's express authorization, a transcript or copy of which
shall be provided to the consumer on or before the time that the
consumer receives the initial billing or invoice for supplier's
performance. This rule is in addition to the requirements of any
other statute or rule;

(3) Fail to re-assemble any parts disassembled for
inspection unless the consumer is so advised, prior to
acceptance for inspection by supplier that there will be a charge
for re-assembly of the parts or that it is not possible to re-
assemble such parts;

(4) Charge for repairs which have not been authorized by

the consumer;

(5) In the case of an in-home service call where the
consumer had initially contacted the supplier, to fail to disclose
before the supplier's repairman goes to the consumer's residence
that a service or diagnostic charge will be imposed, even though
no repairs may be effected,;

(6) Represent that repairs are necessary when such is not
the fact;

(7) Represent that repairs must be performed away from
the consumer's residence when such is not the fact;

(8) Represent that repairs have been made when such is
not the fact;

(9) Represent that the goods being inspected or diagnosed
are in a dangerous condition or that the consumer's continued
use of them may be harmful to him when such is not the fact;

(10) Intentionally understate or misstate materially the
estimated cost of repair services;

(11) Fail to provide the consumer with an itemized list of
repairs performed and the reason for such repairs, including:

(a) Alist of parts and a statement of whether they are new,
used, rebuilt, or after market, and the cost thereof to the
consumer; and

(b) The number of hours of labor charged, apportioned for
each part, service or repair, and the name or other reasonable
means of identification of the mechanic or repairman
performing the service, provided, however, that the
requirements of (b) shall be satisfied by the statement of a flat
rate price if such repairs are customarily done and billed on a
flat rate price basis and such has been previously disclosed to
the consumer in writing.

(12) Fail to give reasonable written notice before repairs
or services are provided, that replaced or repaired parts may be
inspected or fail to allow the consumer to inspect replaced or
repaired parts on request, unless:

(a) the parts are to be rebuilt or sold by the supplier and
such intended reuse is made known to the consumer by written
notice on the original estimate; or

(b) the parts are to be returned to the manufacturer or
distributor under a written warranty agreement; or

(c) the parts are impractical to return to the consumer
because of size, weight, or other similar factors; or

(d) the consumer waives the return of such parts in writing
after repairs are completed and a total cost is presented.

(13) Fail to provide to the consumer a written, itemized
receipt for any consumer commodities that are left with, or
turned over to, the supplier for repairs or services. Such receipt
shall include:

(a) The exact name and business address of the business
entity (or person, if the entity is not a corporation or
partnership) which will repair or service the consumer
commodities.

(b) The name and signature of the person who actually
takes the consumer commodities into custody.

(¢) The name of any entity to whom such repairs or
services are sublet including the address, phone number and a
contact person at such entity.

(d) A description including make and model number or
such other features as will reasonably identify the consumer
commodities to be repaired or serviced.

R152-11-6. Prizes.

A. It shall be a deceptive act or practice in connection with
a consumer transaction for a supplier to notify in any way a
consumer or prospective consumer that he has (1) won a prize
or will receive anything of value, or (2) been selected, or is
eligible, to win a prize or receive anything of value, if the
receipt of the prize or thing of value is conditioned upon the
consumer's listening to or observing a sales promotional effort
or entering into a consumer transaction, unless the supplier
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clearly and explicitly discloses, at the time of notification of the
prize, that an attempt will be made to induce the consumer or
prospective consumer to undertake a monetary obligation
irrespective of whether that obligation constitutes a consumer
transaction. Ifa supplier states or implies a value to the prize or
thing of value the true market value of such prize must be
accurately stated. A supplier must further state that the prize or
thing of value could not benefit the consumer or prospective
consumer without the expenditure of the consumer's or
prospective consumer's time or transportation expense, or that
a salesman will be visiting the consumer's or prospective
consumer's residence; if such is the case.

B. A statement to the effect that the consumer or
prospective consumer must observe or listen to a
"demonstration" or promotional effort in connection with a
consumer transaction does not satisfy the requirements of this
rule, unless it is reasonably clear from the information supplied
to the consumer that the supplier is in the business of making
consumer sales or that the intent is to encourage or induce the
consumer to undertake a monetary obligation irrespective of
whether that obligation constitutes a consumer transaction.

R152-11-7. New for Used.

A. Except as provided in Section 7c and d of this rule, it
shall be a deceptive act or practice in connection with a
consumer transaction for a supplier to represent, directly or
indirectly, that an item of consumer commodity, or that any part
ofan item of consumer commodity, is new or unused when such
is not the fact, or to misrepresent the extent of previous use
thereof, or to fail to make clear and conspicuous disclosures,
prior to time of offer, to the consumer or prospective consumer
that an item of consumer commodity has been used.

B. Forthe purpose of this rule, "used" shall include rebuilt,
re-manufactured, reconditioned consumer commodity or parts,
thereof, or used either as a demonstrator or as a consumer
commodity by a previous consumer.

C. For the purpose of this rule, a returned consumer
commodity which has not been used by a previous purchaser,
shall be considered new or unused.

D. Thedisclosure that an item of consumer commodity has
been used or contains used parts as required by Section 7a may
be made by use of words such as, but not limited to, "used";
"second hand"; "repaired"; "re-manufactured"; "reconditioned";
"rebuilt"; or "reline"; whichever is applicable to the item of
consumer commodity involved.

R152-11-8. Substitution of Consumer Commodities.

A. Tt shall be a deceptive act or practice in connection with
a consumer transaction for a supplier to furnish similar
consumer commodities of equal or greater value when there was
no intention to ship, deliver or install the original consumer
commodities ordered. The actof a supplier in furnishing similar
merchandise of equal or greater value as a good faith substitute
does not violate this rule if such substitution is first approved by
the consumer.

B. For the purpose of this rule, consumer commodities
may not be considered of "equal or greater value" if they are not
substantially similar to the consumer commodity ordered, or are
not fit for the purposes intended, or if the supplier normally
offers the substituted consumer commodities at a lower price
than the "regular price".

C. It will be assumed that a supplier had no intention to
deliver, ship, or install the original ordered or substitute goods
if the supplier fails to ship, deliver or install the goods within 30
days of the date of the order, purchase or of the notice of delay
and fails to notify the purchaser of any delay or further delay;
unless the supplier can show that it has made a good faith effort
to ship, deliver or install the goods or to notify the purchaser of
any delay or further delay within the prescribed period.

R152-11-9. Direct Solicitations.

A. It shall be a deceptive act or practice in connection with
a consumer transaction involving any direct solicitation sale for
a supplier to do any of the following:

(1) Solicit a sale without clearly, affirmatively, and
expressly revealing at the time the seller initially contacts the
consumer or prospective consumer, and before making any
other statements or asking any questions, except for a greeting:
the name of the seller, the name or trade name of the company,
corporation or partnership the seller represents, and stating in
general terms the nature of the consumer commodities the seller
wishes to show or demonstrate.

(2) Represent that the consumer or prospective consumer
will receive a discount, rebate, or other benefit for permitting his
home or other property, real or personal, to be used as a so-
called "model home" or "model property" for demonstration or
advertising purposes when such, in fact, is not true;

(3) Represent that the consumer or prospective consumer
has been specially selected to receive a bargain, discount, or
other advantage when such, in fact, is not true;

(4) Represent that the consumer or prospective consumer
is a winner of a contest when such, in fact, is not true;

(5) Represent that the consumer commodities that are
being offered for sale cannot be purchased in any place of
business, but only through direct solicitation, when such, in fact,
is not true;

(6) Represent that the salesman representative, or agent
has authority to negotiate the final terms of a consumer
transaction when such, in fact, is not true;

(7) Sell, lease, or rent consumer goods or services with a
purchase price of $25 or more and fail to furnish the buyer with
a fully completed receipt or copy of any contract pertaining to
such sale at the time of its execution which is in the same
language (e.g. Spanish) as that principally used in the oral sales
presentation and which shows the date of the transaction and the
name and address of the seller.

(8) Except as otherwise provided in the "Home
Solicitations Sales Act", Section 70C-5-102(5) and or the
"Telephone Fraud Prevention Act", Section 13-26-5, to fail to
provide a notice of the buyer's right to cancel within three (3)
business days at the time of purchase if the total of the sale
exceeds $25, unless the supplier's cancellation policy is
communicated to the buyer and the policy offers greater rights
to the buyer than three days, which notice shall be in
conspicuous statement written in dark bold at least 12 point type
on the front page of the purchase documentation, and shall read
as follows: "You, the Buyer, May Cancel This Transaction At
Any Time Prior to Midnight of the Third Business Day (or Time
Period Reflecting the Supplier's Cancellation Policy But Not
Less Than Three Business Days) After the Date of This
Transaction or Receipt of The Product, Whichever is Later."

(a) Paragraph (8) shall not apply to "fixture" solicitation
sales where the supplier:

(i) automatically provides the buyer a right to cancel
within three (3) or more business days from the time of
purchase; or

(ii) automatically provides a refund for return of goods
within three (3) or more business days from the time of
purchase, but prior to installation as a fixture; or

(iii) supplies merchandise to a buyer without prior full
payment and allows the buyer three (3) or more business days
from the time of receipt of the merchandise, but prior to
installation as a fixture to cancel the order and return the
merchandise; or

(iv) discloses its refund/return policy in its advertising,
catalog and contract, and that policy provides for a return of
merchandise within a period of three (3) or more business days
from the time of purchase, but prior to installation as a fixture
or that policy indicates no return or refund will be offered or
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made on special merchandise (such as uniquely sized items,
custom made or special ordered items); or

(9) Fail or refuse to honor any valid notice of cancellation
by a consumer and within 30 calendar days after the receipt of
such notice, to: (i) refund all payments made under the contract
or sale; (i) return any goods or property traded in, in
substantially as good condition as when received by the
supplier; (iii) cancel and return any negotiable instrument
executed by the buyer in connection with the contract or sale
and take any action necessary or appropriate to terminate
promptly any security interest created in the transaction.

B. "Direct Solicitation" means solicitation of a consumer
transaction initiated by a supplier, at the residence or place of
employment of any consumer, and includes a sale or solicitation
of sale made by the supplier by direct mail or telephone or
personal contact at the residence or place of employment of any
consumer. In the case of a subscription or club membership
(e.g., tape, book, or record club) solicitation, "direct solicitation"
means solicitation of the initial consumer transaction pursuant
to a subscription or club membership agreement, made by the
supplier at the residence or place of employment of any
consumer, and includes a solicitation of an initial sale made by
the supplier by direct mail or telephone or personal contact at
the residence or place of employment of any consumer, but
excludes all subsequent consumer transactions which are
provided for in the subscription or club membership agreement.

C. "Time of Purchase" is defined as the day on which the
buyer signs an agreement or accepts an offer to purchase
consumer goods or services where the total of the sale is $25 or
more.

R152-11-10. Deposits and Refunds.

A. It shall be a deceptive act or practice in connection with
a consumer transaction for a supplier to accept a deposit unless
the following conditions are met:

(1) The deposit obligates the supplier to refrain for a
specified period of time from offering for sale to any other
person the consumer commodities in relation to which the
deposit has been made by the consumer if such consumer
commodities are unique; provided that a supplier may continue
to sell or offer to sell consumer commodities on which a deposit
has been made if he has available sufficient consumer
commodities to satisfy all consumers who have made deposits;

(2) All deposits accepted by a supplier must be evidenced
by dated receipts stating the following information:

(a) Description of the consumer commodity, (including
model, model year, when appropriate, make, and color);

(b) The cash selling price;

(c) Allowance on the consumer commodity to be traded in,
if any;

(d) Time during which the option is binding;

(e) Whether the deposit is refundable and under what
conditions; and

(f) Any additional cost such as delivery charge.

(3) For the purpose of this rule "deposit" means any
payment in cash, or of anything of value or an obligation to pay
including, but not limited to, a credit device transaction incurred
by a consumer as a deposit, refundable or non-refundable
option, or as partial payment for consumer commodities.

B. Itshall be a deceptive act or practice in connection with
a consumer transaction when the consumer can provide
reasonable proof of purchase from a supplier for the supplier to
refuse to give refunds for:

(1) Used, damaged or defective consumer commodities,
unless they are clearly marked "as is" or with some other
conspicuous disclaimer of any implied or express warranty, and
also clearly marked that no refund will be given; or

(2) Non-used, non-damaged or non-defective goods
unless:

(a) Such non-refund, exchange or credit policy, including
any applicable restocking fee, is clearly indicated by a sign
posted at the point of display, the point of sale, the store
entrance, or through adequate verbal or written disclosure ifthe
transaction occurs through the mail, over the telephone, via
facsimile machine, via e-mail, or over the Internet; or

(b) The consumer commodities are food, perishable items,
merchandise which is substantially custom made or custom
finished.

(3) For the purpose of this rule "refund" means cash if
payment were made in cash provided that if payment were made
by check the refund may be delayed until the check has cleared;
and further provided that if payment were made by debit to a
credit card or other account, then refund may be made by an
appropriate credit or refund pursuant to the applicable law.

C. Itshall be adeceptive act or practice in connection with
a consumer transaction for a supplier who has accepted a
deposit and has received from the consumer within a reasonable
time a valid request for refund of the deposit to fail to make the
refund within 30 calendar days after receipt of such request.

(1) In determining the amount required to be refunded
under this rule, the supplier may take into consideration the
nature of the commodity returned, the condition of the
commodity returned, shipping charges if agreed to and any
lawful restocking fee.

(2) For purposes of this rule,"reasonable time" means
within 30 days of the date of the deposit unless a longer period
is justified due to the nature of the commodity returned or any
agreement between the parties.

D. No deposit accepted by a supplier to secure the value
of equipment or materials provided to a consumer for the
consumer's use in any business opportunity where it is
anticipated by either the consumer or the supplier that some
remuneration will be paid to the consumer for services or goods
supplied to the supplier or to some third party in the behalf of
the supplier shall exceed the actual cost of the supplies or
equipment paid by the supplier or any person acting on behalf
of the supplier.

R152-11-11. Franchises, Distributorships, Referral Sales.

A. Definitions. As used in this chapter, the following
words and terms shall have the following meanings, unless some
other meaning is plainly indicated:

(1) "Referral Selling" means any consumer transaction
where the seller gives or offers a rebate or discount to the buyer
as an inducement for a sale in consideration of the buyer's
providing the seller with the names of prospective purchasers.

(2) The term "franchise or distributorship”" means a
contract or agreement requiring substantial capital investment,
either expressed or implied, whether oral or written, between
two or more persons:

(a) Wherein a commercial relationship of definite duration
or continuing indefinite duration is involved;

(b) Wherein the purchaser, is granted the right to offer, sell
and distribute consumer commodities manufactured, processed,
distributed or, in the case of services, organized and directed by
the seller; and the purchaser has not been previously engaged in
such business opportunity;

(c) Wherein the franchise or distributorship as an
independent business constitutes a component of seller's
distribution system; or

(d) Wherein the operation of the purchaser's business is
substantially reliant on sellers for the basic supply of consumer
commodities.

B. Franchises and Distributorships. It shall be an unfair or
deceptive act or practice for any person in the trade or
commerce of establishing a franchise, distributorship to:

(1) Misrepresent the prospects or chances for success of a
proposed or existing franchise or distributorship;
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(2) Misrepresent by failure to disclose or otherwise, the
known required total investment for such franchise or
distributorship;

(3) Misrepresent or fail to disclose efforts to sell or
establish more franchises or distributorships than is reasonable
to expect the market or market area for the particular franchise
or distributorship to sustain;

(4) Misrepresent the quantity or quality of the products to
be sold or distributed through the franchise or distributorship;

(5) Misrepresent the training and management assistance
available to the franchise or distributorship;

(6) Misrepresent the amount of profits, net or gross, the
franchisee can expect from the operation of the franchise or
distributorship;

(7) Misrepresent the size, choice, potential or demographic
feature of a franchise territory or misrepresent the number of
present or future franchises or distributorships within the
franchise territory;

(8) Misrepresent by failure to disclose or otherwise, the
termination, transfer or renewal provision of a franchise or
distributorship agreement;

(9) Falsely claim or infer that a primary marketer of
trademark products or services sponsors or participates directly
or indirectly in the franchise or distributorship operation;

(10) Assign a so-called exclusive territory encompassing
the same area to more than one franchise;

(11)  Provide vending locations for which written
authorizations have not been granted by the property owners or
lessees of the premises;

(12) Provide vending machines or displays of a brand or
kind different from or inferior to those promised by the seller;

(13) Fail to provide to the purchaser a written contract
which includes the following provisions:

(a) The total financial obligation of the purchaser to the
seller;

(b) The date of delivery of the purchaser consumer
commodity to the purchaser if the seller is responsible for
delivery of such consumer commodity;

(c) The description and quantity of consumer commodities
to be delivered to the purchaser if the seller is responsible for
delivery of such consumer commodities; and

(d) All other disclosures and provisions required in the
preceding subsections;

(14) Fail to honor his contract as required in this section
with the purchaser.

R152-11-12. Negative Options.

A. Definitions:

1. A "negative option plan" means a contract under which
a supplier either:

a. sends to a consumer an announcement, advertisement or
notice that:

i. the supplier proposes to send goods or provide services
to the consumer (other than periodic supplements to previously
acquired merchandise), and

ii. the consumer is required to pay for those goods or
services unless the consumer affirmatively communicates that he
refuses to accept the goods or services; or

b. sends to a consumer a notice accompanying goods or
services provided to the consumer that requires or purports to
require that the consumer pay for those goods or services unless
the customer affirmatively communicates that he refuses to
accept the goods or services.

2. "Contract" includes, but is not limited to, any contract,
marketing plan, arrangement or agreement between a supplier
and a consumer.

B. Except as provided in paragraph C herein, the following
acts or practices constitute a deceptive or unconscionable act or
practice:

1. a supplier sends goods or provides services to a
consumer pursuant to a negative option plan;

2. a supplier interrupts, terminates, cancels or denies
delivery of or provision of goods or services previously
contracted for to a consumer solely on the basis that the
consumer has not paid for or returned to the supplier goods or
services which the consumer has not ordered, requested or
authorized from the supplier.

C. Negative option plans do not constitute deceptive or
unconscionable acts or practices if:

1. the supplier first receives specific approval, in writing
and signed by the consumer, to send goods or services pursuant
to a negative option plan.

a. The "specific approval" referred to in subparagraph B.1.
of this rule shall be in writing and shall include the signature of
the consumer.

b. The supplier shall maintain the original signed written
consent of the consumer for a period of at least five (5) years
after the date of signing or two (2) years after termination of the
contract or agreement, whichever is longer; and

2. The following disclosures, or disclosures substantially
similar to the following, are on the face of the contract or
document evidencing the negative option plan and provided to
the consumer before the consumer approves of the plan:

a. in bolded type which is 10 points or larger, that the
transaction includes a "NEGATIVE OPTION PLAN"; and

b. the terms and conditions under which the negative
option may be exercised, clearly and understandably stated; and

c. near the signature of the person entering into the
consumer transaction, in bold type which is 10 points or larger:
" UNDERSTAND THAT THIS CONSUMER
TRANSACTION INVOLVES A NEGATIVE OPTION, AND
THAT I MAY BE LIABLE FOR PAYMENT OF FUTURE
GOODS AND SERVICES UNDER THE TERMS OF THIS
AGREEMENT IF I FAIL TO NOTIFY THE SUPPLIER NOT
TO SUPPLY THE GOODS OR SERVICES DESCRIBED."

R152-11-13. Travel Packages.

(1) This rule is authorized by Subsection 13-11-8(2). The
purpose of this rule is to define one type of conduct that violates
Subsection 13-11-4(1).

(2) It shall be a deceptive act or practice for a supplier to
offer, knowingly or intentionally, a reduced rate travel package
which:

(a) 1is tendered to a consumer as an incentive for the
performance of some act the consumer has no legal obligation
to perform;

(b) is subject to redemption rules the violation of which
will result in a default which discharges the supplier's obligation
to perform under such rules; and

(c) is structured so that the supplier will only realize a
profit if a majority of the consumers who receive reduced rate
travel package default.

(3)(a) For a supplier to be held liable under this rule, it is
not necessary that he contract directly with a consumer for a
reduced rate travel package. It is a sufficient basis for liability
for the supplier to offer such a package to any person knowing
that a consumer eventually will look to him for performance.

(b) A supplier acts deceptively required by Subsection 13-
11-4(2) when he consciously engages in conduct which
constitutes a deceptive act or practice, even if he is unaware that
such conduct is unlawful.

(4) The definitions appearing in Section 13-11-3 shall
apply to this rule, with the following additional definitions:

(a) "reduced rate" means the payment of funds, whether
styled as fees, taxes, a discounted payment, or otherwise, which
is less than the fair market value of the travel package offered by
a supplier; and

(b) "travel package" means air, land, or sea transportation,
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with or without lodging, for pleasure or business purpose within
the scope of the term "consumer transaction".

KEY: advertising, bait and switch, consumer protection

May 20, 2004 63-46a-3

Notice of Continuation June 3, 2002 13-2-5
13-11
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R152. Commerce, Consumer Protection.
R152-34. Postsecondary Proprietary School Act Rules.
R152-34-1. Purpose.

These rules are promulgated under the authority of Section
13-2-5(1) to administer and enforce the Postsecondary
Proprietary School Act. These rules provide standards by which
institutions and their agents who are subject to the
Postsecondary Proprietary School Act are required to operate
consistent with public policy.

R152-34-2. References.
The statutory references that are made in these rules are to
Title 13, Chapter 34, Utah Code Annotated 1953.

R152-34-3. Definitions in Addition to Those Found in
Section 13-34-103.

(1) "Branch" and "extension" mean a freestanding location
that is apart from the main campus, where resident instruction
is provided on a regular, continuing basis.

(2) "Correspondence institution" means an institution that
is conducted predominantly through the means of home study.

(3) "Course" means a unit subject within a program of
education that must be successfully mastered before an
educational credential can be awarded.

(4) "Division" means the Division of Consumer Protection.

(5) "Probation" means a negative action of the division
that specifies a stated period for an institution to correct
stipulated deficiencies; but does not imply any impairment of
operational authority.

(6) "Program of education" consists of a series of courses
that lead to an educational credential when completed.

(7) "Resident institution" means an institution where the
courses and programs offered are predominantly conducted in
a classroom or a class laboratory, with an instructor.

(8) "Revocation" means a negative action of the division
that orders an institution to surrender its certificate and cease
operations, including advertising, enrolling students and
teaching classes, for whatever reason.

(9) "Suspension" means a negative action of the division
that impairs an institution's operational authority for a stated
period of time during which the deficiencies must be corrected
or the certificate may be revoked.

R152-34-4. Rules Relating to the Responsibilities of
Proprietary Schools as Outlined in Section 13-34-104.

(1) In order to be able to award a degree or certificate, a
proprietary school must meet the following general criteria:

(a) Its program must meet the following generally accepted
minimum number of semester/quarter credit hours required to
complete a standard college degree: associate, 60/90; bachelor's,
120/180; master's, 150/225; and doctorate, approximately
200/300.

(b) The areas of study, the methods of instruction, and the
level of effort required of the student for a degree or certificate
must be commensurate with reasonable standards established by
recognized accrediting agencies and associations.

(c) In order for the proprietary school to award a degree or
certificate, the faculty must be academically prepared in the area
of emphasis at the appropriate level, or as to vocational-
technical programs, musthave equivalent job expertise based on
reasonable standards established by recognized accrediting
agencies and associations. This notwithstanding, credit may be
awarded toward degree completion based on (1) transfer of
credit from other accredited and recognized institutions, (2)
recognized proficiency exams (CLEP, AP, etc.), and (3) in-
service competencies as evaluated and recommended by
recognized national associations such as the American Council
on Education. Such credit for personal experiences shall be
limited to not more than one year's worth of work (30 semester

credit hours/45 quarter credit hours).

(d) In order to offer a program of study, either degree or
non-degree, it must be of such a nature and quality as to make
reasonable the student's expectation of some advantage in
enhancing or pursuing employment, as opposed to a general
education or non-vocational program which is excluded from
registration under 13-34-105(g).

(i) If the purpose of an offered program of study is to
prepare students for entry into fields of employment which
require licensure by any licensing agency or to prepare students
for entry into fields of employment for which it would be
impracticable to have reasonable expectations of employment
without accreditation and/or certification by any trade and/or
industry association and/or accrediting and/or certifying body,
the entity offering, or desiring to offer, the program of study
must provide the Division:

(A) information regarding the type of license, accreditation
and/or certification that students completing the program of
study must obtain in order to have a reasonable expectation of
employment;

(B) the name and contact information of the agency, trade
and/or industry association and/or accrediting and/or certifying
body;

(C) evidence that the curriculum for the offered program
of study has been reviewed by the appropriate entity from
subsection(B) above; and,

(D) evidence that the instructors teaching students enrolled
in the program of study are licensed by the appropriate agency
from subsection (B) above, or have earned the accreditation
and/or certification from the appropriate entity from subsection
(B) above to teach and/or practice in the field for which the
students are being prepared.

(2) The faculty member shall assign work, set standards of
accomplishment, measure the student's ability to perform the
assigned tasks, provide information back to the student as to his
or her strengths and deficiencies, and as appropriate, provide
counseling, advice, and further assignments to enhance the
student's learning experience. This requirement does not
preclude the use of computer assisted instruction or
programmed learning techniques when appropriately supervised
by a qualified faculty member.

(3) As appropriate to the program or course of study to be
pursued, the proprietary school shall evaluate the prospective
student's experience, background, and ability to succeed in that
program through review of educational records and transcripts,
tests or examinations, interviews, and counseling. This
evaluation shall include a finding that the prospective student
(1) is beyond the age of compulsory high school attendance, as
prescribed by Utah law; and (2) has received either a high
school diploma or a General Education Development certificate,
or has satisfactorily completed a national or industry developed
competency-based test or an entrance examination that
establishes the individual's ability to benefit. Based on this
evaluation, before admitting the prospective student to the
program, the institution must have a reasonable expectation that
the student can successfully complete the program, and that if
he or she does so complete, that there is a reasonable
expectation that he or she will be qualified and be able to find
appropriate employment based on the skills acquired through
the program.

(4) Each proprietary school shall prepare for the use of
prospective students and other interested persons a catalog or
general information bulletin that contains the following
information:

(a) The legal name, address, and telephone number of the
institution, also any branches and/or extension locations;

(b) The date of issue;

(c) The names, titles, and qualifications of administrators
and faculty;



UAC (As of June 1, 2004)

Printed: September 14, 2004

Page 38

(d) The calendar, including scheduled state and federal
holidays, recess periods, and dates for enrollment, registration,
start of classes, withdrawal and completion;

() The admission and enrollment prerequisites, both
institutional and programmatic, as provided in R152-34-8(1);

(f) The policies regarding student conduct, discipline, and
probation for deficiencies in academics and behavior;

(g) The policies regarding attendance and absence, and any
provision for make-up of assignments;

(h) The policies regarding dismissal and/or interruption of
training and of reentry;

(i) The policies explaining or describing the records that
are to be maintained by the institution, including transcripts;

(j) The policies explaining any credit granted for previous
education and experience;

(k) The policies explaining the grading system, including
standards of progress required,

(1) The policies explaining the provision to students of
interim grade or performance reports;

(m) The graduation requirements and the credential
awarded upon satisfactory completion of a program;

(n) The schedule of tuition, any other fees, books, supplies
and tools;

(o) The policies regarding refunds of any unused charges
collected as provided in R152-34-8(3);

(p) The student assistance available, including scholarships
and loans.

(q@) The name, description, and length of each program
offered, including a subject outline with course titles and
approximate number of credit or clock hours devoted to each
course;

(r) The placement services available and any variation by
program;

(s) The facilities and equipment available;

(t) An explanation of whether and to what extent that the
credit hours earned by the student are transferable to other
institutions; and

(u) Such other information as the division may reasonable
require from time to time.

R152-34-5. Rules Relating to Institutions Exempt Under
Section 13-34-105.

(1) Institutions that provide nonprofessional review
courses, such as law enforcement and civil service, are not
exempt, unless they are considered as workshops or seminars
within the meaning of Section 13-34-105(h).

(2) In order for the church or religious denomination to be
"bona fide" such that the institution is exempt from registration,
the institution may not be the church or religious denomination's
primary purpose, function or asset.

(3) Aninstitution accredited by an accrediting organization
recognized by the Commission on Recognition of Postsecondary
Accreditation is exempt from registration for the purposes of the
Act.

(4) Any institution which claims an accreditation
exemption must furnish acceptable documentation to the
division upon request.

(5) To be exempt under Section 13-34-105(f), the training
or instruction shall not be the primary activity of the
organization, association, society, labor union, or franchise
system.

(6) Flight schools approved under Part 141, Federal
Aviation Regulations (FAR), 14 CFR Chapter 141, are exempt.
Schools providing aviation training under Part 61, FAR, 14 CFR
Chapter 61, are required to register.

(7) The division shall determine an institution's status in
accordance with the categories contained in this section.

(8) An exempt institution shall notify the division within
thirty (30) days of a material change in circumstances which

may affect its exempt status as provided in this section and shall
follow the procedure outlined in Section 13-34-107.

(9) An exempted institution which voluntarily applies for
a certificate by filing a registration statement shall comply with
all rules as though such institution were nonexempt.

(10) To apply for a certificate of registration, an accredited
institution shall submit a completed registration statement
application and a copy of such portions of its current
accreditation self-evaluation report as are specified by the
division.

R152-34-6. Rules Relating to the Registration Statement
Required under Section 13-34-106.

(1) The registration statement application shall provide the
following information and statements made under oath:

(a) The institution's name, address, and telephone number;

(b) The names of all persons involved in the operation of
the institution and a stipulation that the resumes are on file at
the institution and available to the students.

(c) The name of the agent authorized to respond to
students inquiries if the registrant is a branch institution whose
parent is located outside of the state of Utah;

(d) A statement that its articles of incorporation have been
registered and accepted by the Utah Department of Commerce,
Division of Corporations and Commercial Code and that it has
a local business license, if required;

(e) A statement that its facilities, equipment, and materials
meet minimum standards for the training and assistance
necessary to prepare students for employment;

(f) A statement that it maintains accurate attendance
records, progress and grade reports, and information on tuition
and fee payments appropriately accessible to students;

(g) A statement that its maintenance and operation is in
compliance with all ordinances, laws, and codes relative to the
safety and health of all persons upon the premises;

(h) A statement that there is sufficient student interest in
Utah for the courses that it provides and that there is reasonable
employment potential in those areas of study in which
credentials will be awarded;

(i) Ifthe registration statement is filed pursuant to Section
13-34-107(3)(b), a detailed description of any material
modifications to be made in the institution's operations,
identification of those programs that are offered in whole or in
part in Utah and a statement of whether the student can
complete his or her program without having to take residence at
the parent campus; and

(j) A statement that it maintains adequate insurance
continuously in force to protect its assets.

(k) A disclosure as required by R152-34-7(1).

(1) Ifthe registrant is a correspondence institution, whether
located within or without the state of Utah, a demonstration that
the institution's educational objectives can be achieved through
home study; that its programs, instructional material, and
methods are sufficiently comprehensive, accurate, and up-to-
date to meet the announced institutional course and program
objectives; that it provides adequate interaction between the
student and instructor, through the submission and correction of
lessons, assignments, examinations, and such other methods as
are recognized as characteristic of this particular learning
technique; and that any degrees and certificates earned through
correspondence study meet the requirements and criteria of
R152-34-4(1).

(2) The institution shall provide with its registration
statement application copies of the following documents:

(a) A sample ofthe credential(s) awarded upon completion
of a program;

(b) A sample of current advertising including radio,
television, newspaper and magazine advertisements, and listings
in telephone directories;
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(c) A copy of the student enrollment agreement; and

(d) A financial statement, as described in R152-34-7(5)
and Section 13-34-107(6).

(3) If any information contained in the registration
statement application becomes incorrect or incomplete, the
registrant shall, within thirty (30) days after the information
becomes incorrect or incomplete, correct the application or file
the complete information as required by the division.

(4) An institution ceasing its operations shall immediately
inform the division and provide the division with student
records in accordance with Section 13-34-109.

R152-34-7. Rules Relating to the Operation of Proprietary
Schools under Section 13-34-107.

(1) An authorized officer of the institution to be registered
under this chapter shall sign a disclosure as to whether the
institution or an owner, administrator, faculty, staff, or agent of
the institution has violated laws, federal regulations or state
rules as determined in a criminal, civil or administrative
proceeding.

(2) The division shall refuse to register an institution when
it determines that the institution or an owner, administrator,
faculty, staff, or agent of the institution has violated laws,
federal regulations or state rules, as determined in a criminal,
civil or administrative proceeding, and the division determines
the violation(s) to be relevant to the appropriate operation of the
school and has a reasonable doubt that the institution will
function in accordance with these laws and rules or provide
students with an appropriate learning experience.

(3) A change in the ownership of an institution, as defined
in Section 13-34-103(8), occurs when there is a merger or
change in the controlling interest of the entity or if there is a
transfer of more than 50 percent of the its assets within a three-
year period. When this occurs the following information is
submitted to the division for its review:

(a) a copy of any new articles of incorporation;

(b) acurrent financial statement, as outlined in section (8)
below;

(c) alisting of all institutional personnel that have changed
as a result of the ownership transaction, together with complete
resumes and qualifications;

(d) adetailed description of any material modifications to
be made in the operation of the institution; and

(e) payment of the appropriate fee.

(i) The division collects the following fees in accordance
with U.C.A. Subsection 13-34-107(5):

(A) Initial registration application fees will be based on the
expected gross income of the registered program during the first
year of operation. The initial application fee shall be computed
as one-half of one percent of the gross tuition income of the
registered program(s) expected during the first year, but not less
than $100 or more than $2,000. The institution shall provide
documentation to substantiate the amount of the fee, in a form
specified by the division.

(B) The division also collects annual registration fees
computed as one-half of one percent of the gross tuition income
of the registered program(s) during the previous year, but not
less than $100 or more than $2,000. The institution shall
provide documentation to substantiate the amount of the fee, in
a form specified by the division. The annual registration fee is
due on the anniversary date of the institution's certificate of
registration.

(C) All registration fees collected by the division will be
used to enhance the administration of the Act and Rules.

(4) The institution shall submit to the division its renewal
registration statement application, along with the appropriate
fee, no later than thirty (30) days prior to the expiration date of
the current certificate of registration.

(5) In addition to the annual registration fee, an institution

failing to file a renewal registration application by the due date
or filing an incomplete registration application or renewal shall
pay an additional fee of $25 for each month or part of a month
after the date on which the registration statement application or
renewal were due to be filed.

(6) Within thirty (30) days after receipt of an initial or
renewal registration statement application and its attachments,
the division shall do one of the following: (1) issue a certificate
of registration; (2) request further information and, if needed,
conduct a site visit to the institution as detailed in R152-34-
11(1); or (3) refuse to accept the registration statement based on
Sections 13-34-107 and 113.

(7) Although a certificate of registration is valid for two
(2) years, the division may periodically request updates of
financial statements, surety requirements and the following
statistical information:

(a) The number of students enrolled from September 1
through August 31;

(b) The number of students who completed and received
a credential;

(c) The number of students who terminated or withdrew;

(d) The number of administrators, faculty, supporting staff,
and agents; and

(e) The new catalog, information bulletin, or supplements.

(8) The institution must have, in addition to other criteria
contained in this rule, sufficient financial resources to fulfill its
commitments to students and staff members, and to meet its
other obligations as evidenced by the following financial
statements:

(a) A current financial statement prepared in accordance
with generally accepted accounting principles including a
balance sheet and an income statement for the most recent fiscal
year with all applicable footnotes;

(b) Pro forma financial statements until actual information
is available when an institution has not operated long enough to
complete a fiscal year; and/or

(c) A certified fiscal audit of its operations or such other
documentation of financial status as may be required by the
division.

(9) A satisfactory bond, certificate of deposit, or
irrevocable letter of credit must be provided by the institution
before a certificate of registration will be issued by the division.
The obligation of the surety will be that the institution, its
officers, agents, and employees will (1) faithfully perform the
terms and conditions of contracts for tuition and other
instructional fees entered into between the institution and
persons enrolling as students, and (2) conform to the provisions
of the Utah Postsecondary Proprietary School Act and Rules.
The bond, certificate of deposit, or letter of credit must be in a
form approved by the division and issued by a company
authorized to do such business in Utah. The bond must be
payable to the division to be used for creating teach-out
opportunities or for refunding tuition, book fees, supply fees,
equipment fees, and other instructional fees paid by a student or
potential student, enrollee, or his or her parent or guardian.

(10) The bond company may not be relieved of liability on
the bond unless it gives the institution and the division ninety
calendar days notice by certified mail of the company's intent to
cancel the bond. The cancellation or discontinuance of bond
coverage after such notice does not discharge or otherwise affect
any claim filed by a student, enrollee or his/her parent or
guardian for damage resulting from any act of the institution
alleged to have occurred while the bond was in effect, or for an
institution's ceasing operations during the term for which tuition
had been paid while the bond was in force. If at any time the
company that issued the bond cancels or discontinues the
coverage, the institution's registration is revoked as a matter of
law on the effective date of the cancellation or discontinuance
of bond coverage unless a replacement bond is obtained and
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provided to the division.

(11) Before an original registration is issued, the
institution shall secure and submit to the division a bond,
certificate of deposit or letter of credit in an amount of one
hundred and eighty-seven thousand, five-hundred dollars
($187,500) for schools expecting to enroll more than 100
separate individual students (non-duplicated enrollments) during
the first year of operation, one hundred and twenty-five
thousand dollars ($125,000) for schools expecting to enroll
between 50 and 99 separate individual students during the first
year, and sixty-two thousand, five-hundred dollars ($62,500) for
institutions expecting to enroll less than 50 separate individual
students during the first year. Institutions that submit evidence
acceptable to the division that the school's gross tuition income
from any source during the first year will be less than twenty-
five thousand dollars ($25,000) may provide a bond of twelve
thousand, five hundred dollars ($12,500) for the first year of
operation.

(12) The minimum amount of the required surety to be
submitted annually after the first year of operation will be based
on twenty-five percent of the annual gross tuition income from
registered program(s) for the previous year (rounded to the
nearest $1,000), with a minimum bond amount of twelve
thousand, five hundred dollars ($12,500) and a maximum bond
amount of one hundred and eighty-seven thousand, five-hundred
dollars ($187,500). The surety must be renewed each year by
the anniversary date of the school's certificate of registration,
and also included as a part of each two-year application for
registration renewal. No additional programs may be offered
without appropriate adjustment to the bond amount.

(13) The institution shall provide a statement by a school
official regarding the calculation of gross tuition income and
written evidence confirming that the amount of the bond meets
the requirements of this rule. The division may require that such
statement be verified by an independent certified public
accountant if the division determines that the written evidence
confirming the amount of the bond is questionable.

(14) An institution with a total cost per program of five
hundred dollars or less or a length of each such program of less
than one month shall not be required to have a bond.

(15) The division will not register a program at a
proprietary school ifit determines that the educational credential
associated with the program may be interpreted by employers
and the public to represent the undertaking or completion of
educational achievement that has not been undertaken and
earned.

(16) Acceptance of registration statements and the issuing
of certificates of registration to operate a school signifies that
the legal requirements prescribed by statute and regulations have
been satisfied. It does not mean that the division supervises,
recommends, nor accredits institutions whose statements are on
file and who have been issued certificates of registration to
operate.

R152-34-8. Rules Relating to Fair and Ethical Practices Set
Forth in Section 13-34-108.

(1) An institution, as part of its assessment for enrollment,
shall consider the applicant's basic skills, aptitude, and physical
qualifications, as these relate to the choice of program and to
anticipated employment and shall not admit a student to a
program unless there is a reasonable expectation that the student
will succeed, as prescribed by R152-34-4(3).

(2) Financial dealings with students shall reflect standards
of ethical practice.

(3) The institution shall adopt a fair and equitable refund
policy including:

(a) A three-business-day cooling-off period, commencing
with the day an enrollment agreement with the applicant is
signed or an initial deposit or payment toward tuition and fees

of the institution is made, until midnight of the third business
day following such date or from the date that the student first
visits the institution, whichever is later, shall be applicable and
during this time the contract may be rescinded by the student
and all money paid refunded.

(b) A student enrolled in a correspondence institution may
withdraw from enrollment following the cooling off period,
prior to submission by the student of any lesson materials or
prior to receipt of course materials, whichever comes first, and
effective upon deposit of a written statement of withdrawal for
delivery by mail or other means, and the institution shall be
entitled to retain no more than $200 in tuition or fees as
registration charges or an alternative amount that the institution
can demonstrate to have been expended in preparation for that
particular student's enrollment.

(c) A clear and unambiguous written statement of the
institution's refund policy for student's who desire a refund after
the three-business-day cooling-off period or after a student
enrolled in a correspondence institution has submitted lesson
materials or been in receipt of course materials.

(d) There shall be a written enrollment agreement, to be
signed by the student and a representative of the institution, that
clearly describes the cooling-off period, nonrefundable
registration fee, and refund policy and schedule, including the
rights of both the student and the institution, with copies
provided to each, and

(e) There shall be complete written information on
repayment obligations to all applicants for financial assistance
before an applicant student assumes such responsibilities.

(f) A pay-as-you-learn payment schedule that limits a
student's prospective contractual obligation(s),at any one time,to
the institution for tuition and fees to three months of training,
plus registration or start-up costs not to exceed $200 or an
alternative amount that the institution can demonstrate to have
spent in undertaking a student's instruction.

(4) Following the satisfactory completion of his or her
training and education, a student is provided with appropriate
educational credentials that show the program in which he or
she was enrolled, together with a transcript of courses
completed and grades or other performance evaluations
received.

(5) No institution shall use the designation of 'college' nor
'university' in its title nor in conjunction with its operation
unless it actually confers a standard college degree as one of its
credentials, unless the use of such designation had previously
been approved by the Board of Regents prior to July 1, 2002.

(6) The name of the institution shall not contain any
reference that could mislead potential students or the general
public as to the type or nature of its educational services,
affiliations or structure.

(7) Advertising standards consist of the following:

(a) The institution's chief administrative officer assumes
all responsibility for the content of public statements made on
behalf of the institution and shall instruct all personnel,
including agents, as to this rule and other appropriate laws
regarding the ethics of advertisement and recruitment;

(b) Advertising shall be clear, factual, supportable, and
shall not include any false or misleading statements with respect
to the institution, its personnel, its courses and programs, its
services, nor the occupational opportunities for its graduates;

(c) The institution shall not advertise in conjunction with
any other business or establishment, nor advertise in "help
wanted" nor in "employment opportunity" columns of
newspapers, magazines or similar publications in such a way as
to lead readers to believe that they are applying for employment
rather than education and training. It must disclose that it is
primarily operated for educational purposes, if this is not
apparent from its legal name;

(d) An institution, its employees and agents, shall refrain
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from other forms of ambiguous or deceptive advertising, such
as:

(i) claims as to endorsement by manufacturers or
businesses or organizations until and unless written evidence
supporting this fact is on file; and

(ii) representations that students completing a course or
program may transfer either credits or credentials for acceptance
by another institution, state agency, or business, unless written
evidence supporting this fact is on file;

(e) An institution shall maintain a file of all promotional
information and related materials for a period of three (3) years;

(f) The division may require an institution to submit its
advertising prior to its use; and

(g) An institution cannot advertise that it's organization or
program is endorsed by the state of Utah other than to state that
the school is 'Registered under the Utah Postsecondary
Proprietary School Act'.

(i) An institution shall include the following registration
and disclaimer statements in its catalog, student information
bulletin, and enrollment agreements:

(A) REGISTERED UNDER THE UTAH
POSTSECONDARY PROPRIETARY SCHOOL ACT (Title
13, Chapter 34, Utah Code).

(B) Registration under the Utah Postsecondary Proprietary
School Act does not mean that the State of Utah supervises,
recommends, nor accredits the institution. It is the student's
responsibility to determine whether credits, degrees, or
certificates from the institution will transfer to other institutions
or meet employers' training requirements. This may be done by
calling the prospective school or employer.

(C) The institution is not accredited by a regional or
national accrediting agency recognized by the United States
Department of Education.

(8) Recruitment standards include the following:

(a) Recruiting efforts shall be conducted in a professional
and ethical manner and free from 'high pressure' techniques; and

(b) An institution shall not use loans, scholarships,
discounts, or other such enrollment inducements, where such
result in unfair or discriminatory practices.

(9) An agent or sales representative may not be directly or
indirectly be portrayed as 'counselor,' 'advisor,' or any other
similar title to disguise his or her sales function.

(10) An agent or representative is responsible to have a
clear understanding and knowledge of the programs and courses,
tuition, enrollment requirements, enrollment agreement, support
services, and the general operational procedures thereof;

(11) An institution shall indemnify any student from loss
or other injury as a result of any fraud or other form of
misrepresentation used by an agent in the recruitment process.

(12) Aninstitution operating in Utah but domiciled outside
the state shall designate a Utah resident as its registered agent
for purposes of service of legal process.

R152-34-9. Rules Relating to Discontinuance of Operations
Pursuant to Section 13-34-109.

(1) Institutional closure procedures consist of the
following:

(a) The chief administrative officer of each institution
subject to the Postsecondary Proprietary Schools Act shall
prepare a written plan for access to and the preservation of
permanent records in the event the institution closes for
whatever reason; and

(b) In the event an institution closes with students enrolled
who have not completed their programs, a list of such, including
the amount of tuition paid and the proportion of their program
completed, shall be submitted to the division, with all
particulars.

(2) School records consist of the following permanent
scholastic records for all students who are admitted, even though

withdrawn or terminated:

(a) appropriate entrance and admission acceptance
information;

(b) attendance and performance information, including
transcripts which consist of no less than the program for which
he enrolled, each course attempted and the final grade earned;

(c) graduation or termination dates of students;

(d) enrollment agreements, tuition payments, refunds, and
any other financial transactions.

(3) The division shall not release a surety required under
R152-34-7(11) and/or R152-34-7(12) until one year after the
date that the institution has complied with the requirements of
(1) and (2) above, or until such time as the institution provides
documentation acceptable to the division to show that the
institution has complied with (1) and (2) above and has satisfied
all possible claims for refunds that may be made against the
institution by students of the institution at the time the
institution discontinued operations and by persons who were
students of the institution within one year prior to the date that
the institution discontinued operations, whichever is shorter.

R152-34-10. Rules Relating to Suspension, Termination or
Refusal to Register under Section 13-34-111.

(1) The division may perform on-site evaluations to verify
information submitted by an institution or an agent, or to
investigate complaints filed with the Division.

(2) The division may, in accordance with Title 63, Chapter
46b, Administrative Procedures Act, issue an order to deny,
suspend, or revoke a registration, upon a finding that:

(a) the award of credentials by a nonexempt institution
without having first duly registered with the division and having
obtained the requisite surety;

(b) a registration statement application that contains
material representations which are incomplete, improper, or
incorrect;

(c) failure to maintain facilities and equipment in a safe
and healthful manner;

(d) failure to perform the services or provide materials as
represented by the institution, failure to perform any
commitment made in the registration statement or permit
application, offering programs or services not contained in the
registration statement currently on file, or violations of the
conditions of the certificate of registration;

(e) failure to maintain sufficient financial capability, as set
forth in section R152-34-7;

(f) to confer, or attempt to confer, a fraudulent credential,
as set forth in 13-34-201;

(g) employment of students for commercial gain, if such
fact is not contained in the current registration statement;

(h) promulgation to the public of fraudulent or misleading
statements relating to a program or service offered;

(g) noncompliance of the Postsecondary Proprietary
Schools Act or these rules;

(h) withdrawal of the authority to operate in the home state
of an institution whose parent campus or headquarters is not
domiciled in this state;

(i) failure to comply with applicable laws in this state or
another state where the institution is doing business; and

(j) failure to provide reasonable information to the division
as requested from time to time.

R152-34-11. Rules Relating to Fraudulent Educational
Credentials under Section 13-34-201.

(1) A person may not represent him or herself in a
deceptive or misleading way, such as by using the title "Dr." or
"Ph.D." if he or she has not satisfied accepted academic or
scholastic requirements.

KEY: education, postsecondary proprietary school,
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R156. Commerce, Occupational and Professional Licensing.
R156-1. General Rules of the Division of Occupational and
Professional Licensing.
R156-1-101. Title.

These rules are known as the General Rules of the Division
of Occupational and Professional Licensing.

R156-1-102. Definitions.

In addition to the definitions in Title 58, as used in Title 58
or these rules:

(1) "Active and in good standing" means a licensure status
which allows the licensee full privileges to engage in the
practice of the occupation or profession subject to the scope of
the licensee's license classification.

(2) "Aggravating circumstances" means any consideration
or factors that may justify an increase in the severity of an action
to be imposed upon an applicant or licensee.

(3) "Cancel" or "cancellation" means nondisciplinary
action by the division to rescind, repeal, annul, or void a license
issued in error. Such action includes rescinding a license issued
to an applicant whose payment of the required application fee is
dishonored when presented for payment.

(4) "Charges" means the acts or omissions alleged to
constitute either unprofessional or unlawful conduct or both by
a licensee, which serve as the basis to consider a licensee for
inclusion in the diversion program authorized in Section 58-1-
404.

(5) "Denial of licensure" means action by the division
refusing to issue a license to an applicant for initial licensure,
renewal of licensure, reinstatement of licensure or relicensure.

(6) "Disciplinary action" means adverse licensure action
by the division under the authority of Subsections 58-1-
401(2)(a) through (2)(b).

(7) "Diversion agreement" means a formal written
agreement between a licensee, the division, and a diversion
committee, outlining the terms and conditions with which a
licensee must comply as a condition of entering in and
remaining under the diversion program authorized in Section
58-1-404.

(8) "Diversion committees" mean diversion advisory
committees authorized by Subsection 58-1-404(2)(a)(i) and
created under Subsection R156-1-404a.

(9) "Duplicate license" means a license reissued to replace
a license which has been lost, stolen, or mutilated.

(10) "Emergency review committees" mean emergency
adjudicative proceedings review committees created by the
division under the authority of Subsection 58-1-108(2).

(11)  "Expire" or "expiration" means the automatic
termination of a license which occurs:

(a) at the expiration date shown upon a license if the
licensee fails to renew the license before the expiration date; or
(b) prior to the expiration date shown on the license:

(i) upon the death of a licensee who is a natural person;

(ii) upon the dissolution ofa licensee who is a partnership,
corporation, or other business entity; or

(iii) upon the issuance of a new license which supersedes
an old license, including a license which:

(A) replaces a temporary license;

(B) replaces a student or other interim license which is
limited to one or more renewals or other renewal limitation; or

(C) is issued to a licensee in an upgraded classification
permitting the licensee to engage in a broader scope of practice
in the licensed occupation or profession.

(12) "Inactive" or "inactivation" means action by the
division to place a license on inactive status in accordance with
Sections 58-1-305 and R156-1-305.

(13) "Investigative subpoena authority" means, except as
otherwise specified in writing by the director, the division
enforcement counsel, or if the division enforcement counsel is

unable to so serve for any reason, the assistant director, or if
both the division enforcement counsel and the assistant director
are unable to so serve for any reason, the department
enforcement counsel.

(14) "License" means a right or privilege to engage in the
practice of a regulated occupation or profession as a licensee.

(15) "Limit" or "limitation" means nondisciplinary action
placing either terms and conditions or restrictions or both upon
a license:

(a) issued to an applicant for initial licensure, renewal or
reinstatement of licensure, or relicensure; or

(b) issued to a licensee in place of the licensee's current
license or disciplinary status.

(16) "Mitigating circumstances" means any consideration
or factors that may justify a reduction in the severity of an action
to be imposed upon an applicant or licensee.

(17) "Nondisciplinary action" means adverse licensure by
the division under the authority of Subsections 58-1-401(1) or
58-1-401(2)(c) through (2)(d).

(18) "Peer committees" mean advisory peer committees to
boards created by the legislature in Title 58 or by the division
under the authority of Subsection 58-1-203(1)(f).

(19) '"Private reprimand" means disciplinary action to
formally reprove or censure a licensee for unprofessional or
unlawful conduct, with the documentation of the action being
classified as a private record.

(20) "Probation" means disciplinary action placing terms
and conditions upon a license;

(a) issued to an applicant for initial licensure, renewal or
reinstatement of licensure, or relicensure; or

(b) issued to a licensee in place of the licensee's current
license or disciplinary status.

(21) "Public reprimand" means disciplinary action to
formally reprove or censure a licensee for unprofessional or
unlawful conduct, with the documentation of the action being
classified as a public record.

(22) "Regulatory authority" as used in Subsection 58-1-
501(2)(d) means any governmental entity who licenses, certifies,
registers, or otherwise regulates persons subject to its
jurisdiction, or who grants the right to practice before or
otherwise do business with the governmental entity.

(23) "Reinstate" or "reinstatement" means to activate an
expired license or to restore a license which is restricted, as
defined in Subsection (26)(b), or is suspended, or placed on
probation, to a lesser restrictive license or an active in good
standing license.

(24) "Relicense" or "relicensure" means to license an
applicant who has previously been revoked or has previously
surrendered a license.

(25) "Remove or modify restrictions" means to remove or
modify restrictions, as defined in Subsection (26)(a), placed on
a license issued to an applicant for licensure.

(26) "Restrict" or "restriction" means disciplinary action
qualifying or limiting the scope of a license:

(a) issued to an applicant for initial licensure, renewal or
reinstatement of licensure, or relicensure in accordance with
Section 58-1-304; or

(b) issued to a licensee in place of the licensee's current
license or disciplinary status.

(27) "Revoke" or "revocation" means disciplinary action
by the division extinguishing a license.

(28) "Suspend" or "suspension" means disciplinary action
by the division removing the right to use a license for a period
of time or indefinitely as indicated in the disciplinary order,
with the possibility of subsequent reinstatement of the right to
use the license.

(29) "Surrender" means voluntary action by a licensee
giving back or returning to the division in accordance with
Section 58-1-306, all rights and privileges associated with a
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license issued to the licensee.

(30) "Temporary license" or "temporary licensure" means
a license issued by the division on a temporary basis to an
applicant for initial licensure, renewal or reinstatement of
licensure, or relicensure in accordance with Section 58-1-303.

(31) "Unprofessional conduct" as defined in Title 58 is
further defined, in accordance with Subsection 58-1-203(1)(e),
in Section R156-1-502.

(32) "Warning or final disposition letters which do not
constitute disciplinary action" as used in Subsection 58-1-108(3)
mean letters which do not contain findings of fact or conclusions
oflaw and do not constitute a reprimand, but which may address
any or all of the following:

(a) division concerns;

(b) allegations upon which those concerns are based;

(c) potential for administrative or judicial action; and

(d) disposition of division concerns.

R156-1-103. Authority - Purpose.

These rules are adopted by the division under the authority
of Subsection 58-1-106(1)(a) to enable the division to
administer Title 58.

R156-1-106.
Responsibilities.

(1) In accordance with Subsection 58-1-106(2), the
following responses to requests for lists of licensees may include
multiple licensees per request and may include home telephone
numbers and home addresses, subject to the restriction that the
addresses and telephone numbers shall only be used by a
requester for purposes for which the requester is properly
authorized and shall not be sold or otherwise redisclosed by the
requester:

(a) responses to requests from another governmental
entity, government-managed corporation, a political subdivision,
the federal government, another state, or a not-for-profit
regulatory association to which the division is a member;

(b) responses to requests from an occupational or
professional association, private continuing education
organizations, trade union, university, or school, for purposes of
education programs for licensees;

(c) responses to a party to a prelitigation proceeding
convened by the division under Title 78, Chapter 14;

(d) responses to universities, schools, or research facilities
for the purposes of research; and

(e) responses to requests from licensed health care
facilities or third party credentialing services, for the purpose of
verifying licensure status for credentialing or reimbursement
purposes.

(2) In accordance with Subsection 58-1-106(3)(a), the
division may deny a request for an address or telephone number
ofalicensee to an individual who provides proper identification
and the reason for the request, in writing, to the division, if the
reason for the request is deemed by the division to constitute an
unwarranted invasion of privacy or a threat to the public health,
safety, and welfare.

(3) In accordance with Subsection 58-1-106(3)(c), proper
identification of an individual who requests the address or
telephone number of a licensee and the reason for the request,
in writing, shall consist of the individual's name, mailing
address, and daytime number, if available.

Division - Duties, Functions, and

R156-1-107. Organization of Rules - Content, Applicability
and Relationship of Rules.

(1) Therules and sections in Title R156 shall, to the extent
practicable, follow the numbering and organizational scheme of
the chapters in Title 58.

(2) Rule R156-1 shall contain general provisions
applicable to the administration and enforcement of all

occupations and professions regulated in Title 58.

(3) The provisions of the other rules in Title R156 shall
contain specific or unique provisions applicable to particular
occupations or professions.

(4) Specific rules in Title R156 may supplement or alter
Rule R156-1 unless expressly provided otherwise in Rule R156-
1.

R156-1-109. Presiding Officers.

In accordance with Subsection 63-46b-2(1)(h), Sections
58-1-104, 58-1-106, 58-1-109, 58-1-202, 58-1-203, 58-55-103,
and 58-55-201, except as otherwise specified in writing by the
director, or for Title 58, Chapter 55, the Construction Services
Commission, the designation of presiding officers is clarified or
established as follows:

(1) The division regulatory and compliance officer is
designated as the presiding officer for issuance of notices of
agency action and for issuance of notices of hearing issued
concurrently with a notice of agency action or issued in
response to a request for agency action, provided that if the
division regulatory and compliance officer is unable to so serve
for any reason, the assistant director is designated as the
alternate presiding officer.

(2) Subsections 58-1-109(2) and 58-1-109(4) are clarified
with regard to defaults as follows. Unless otherwise specified
in writing by the director, or with regard to Title 58, Chapter 55,
by the Construction Services Commission, the department
administrative law judge is designated as the presiding officer
for entering an order of default against a party, for conducting
any further proceedings necessary to complete the adjudicative
proceeding, and for issuing a recommended order to the director
or commission, respectively, determining the discipline to be
imposed, licensure action to be taken, relief to be granted, etc.

(3) Except as provided in Subsection (4) or otherwise
specified in writing by the director, the presiding officer for
adjudicative proceedings before the division are as follows:

(a) Director. The director shall be the presiding officer
for:

(i) formal adjudicative proceedings described in
Subsections R156-46b-201(1)(f) through (g), and R156-46b-
201(2)(a) through (b), however resolved, including stipulated
settlements and hearings; and

(i) informal adjudicative proceedings described in
Subsections R156-46b-202(1)(g), (§),(1), (0), (p), (r), and (s),
and R156-46b-202(2)(a) through (d), however resolved,
including memorandums of understanding and stipulated
settlements.

(b) Bureau managers or program coordinators. Except for
Title 58, Chapter 55, the bureau manager or program
coordinator over the occupation or profession or program
involved shall be the presiding officer for:

(i) formal adjudicative proceedings described in
Subsections R156-46b-201(1)(a) through (c), provided that any
evidentiary hearing requested shall be conducted by the
appropriate board who shall be designated as the presiding
officer to act as the fact finder at any evidentiary hearing and
shall issue a recommended order to the division based upon the
record developed at the hearing determining all issues pending
before the division to the director for a final order, and R156-
46b-201(1)(e). The authority of the presiding officer in formal
adjudicative proceedings described in R156-46b-201(1)(e) shall
be limited to approval of claims, conditional denial of claims,
and final denial of claims based upon jurisdictional defects;

(i)  formal adjudicative proceedings described in
Subsection R156-46b-201(1)(h), for purposes of determining
whether a request for a board of appeal is properly filed as set
forth in Subsections R156-56-105(1) through (4); and

(i) informal adjudicative proceedings described in
Subsections R156-46b-202(1)(a) through (f), (h), (i), (k), (m),
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and (r).

(iv) At the direction of a bureau manager or program
coordinator, a licensing technician or program technician may
sign an informal order in the name of the licensing technician or
program technician provided the wording of the order has been
approved in advance by the bureau manager or program
coordinator and provided the caption "FOR THE BUREAU
MANAGER" or "FOR THE PROGRAM COORDINATOR"
immediately precedes the licensing technician's or program
technician's signature.

(c) Contested Citation Hearing Officer. The regulatory
and compliance officer or other contested citation hearing
officer designated in writing by the director shall be the
presiding officer for the adjudicative proceeding described in
Subsection R156-46b-202(1)(n).

(d) Uniform Building Code Commission. The Uniform
Building Code Commission shall be the presiding officer for the
adjudicative proceeding described in Subsection R156-46b-
201(1)(h) for convening a board of appeal under Subsection 58-
56-8(3), for serving as fact finder at any evidentiary hearing
associated with a board of appeal, and for entering the final
order associated with a board of appeal. An administrative law
judge shall perform the role specified in Subsection 58-1-
109(2).

(e) Residence Lien Recovery Fund Advisory Board. The
Residence Lien Recovery Fund Advisory Board shall be the
presiding officer for adjudicative proceedings described in
Subsection R156-46b-201(1)(e) and R156-46b-202(1)(i) that
exceed the authority of the program coordinator, as delegated by
the board, or are otherwise referred by the program coordinator
to the board for action.

(4) Unless otherwise specified in writing by the
Construction Services Commission, the presiding officers and
process for adjudicative proceedings under Title 58, Chapter 55,
are established or clarified as follows:

(a) Commission.

(i) The commission shall be the presiding officer for all
adjudicative proceedings under Title 58, Chapter 55, except as
otherwise delegated by the commission in writing or as
otherwise provided in these rules; provided, however, that all
orders adopted by the commission as a presiding officer shall
require the concurrence of the director.

(i1))  Unless otherwise specified in writing by the
commission, the commission is designated as the presiding
officer:

(A) for formal adjudicative proceedings described in
Subsections R156-46b-201(1)(g) and R156-46b-201(2)(a)
through (b), however resolved, including stipulated settlements
and hearings;

(B) informal adjudicative proceedings described in
Subsections R156-46b-202(1)(g), (o), (p), (r), and (s), and
R156-46b-202(2)(a) and (c), however resolved, including
memorandums of understanding and stipulated settlements;

(C) to serve as fact finder and adopt orders in formal
evidentiary hearings associated with adjudicative proceedings
involving persons licensed as or required to be licensed under
Title 58, Chapter 55; and

(D) to review recommended orders of a board, an
administrative law judge, or other designated presiding officer
who acted as the fact finder in an evidentiary hearing involving
a person licensed or required to be licensed under Title 58,
Chapter 55, and to adopt an order of its own. In adopting its
order, the commission may accept, modify or reject the
recommended order.

(iii) If the commission is unable for any reason to act as
the presiding officer as specified, it shall designate another
presiding officer in writing to so act.

(iv) Orders of the commission shall address all issues
before the commission and shall be based upon the record

developed in an adjudicative proceeding conducted by the
commission. In cases in which the commission has designated
another presiding officer to conduct an adjudicative proceeding
and submit a recommended order, the record to be reviewed by
the commission shall consist of the findings of fact, conclusions
oflaw, and recommended order submitted to the commission by
the presiding officer based upon the evidence presented in the
adjudicative proceeding before the presiding officer.

(v) The commission or its designee shall submit adopted
orders to the director for the director's concurrence or rejection
within 30 days after it receives a recommended order or adopts
an order, whichever is earlier. An adopted order shall be
deemed issued and constitute a final order upon the concurrence
of the director.

(vi) If'the director or his designee refuses to concur in an
adopted order of the commission or its designee, the director or
his designee shall return the order to the commission or its
designee with the reasons set forth in writing for the
nonconcurrence therein. The commission or its designee shall
reconsider and resubmit an adopted order, whether or not
modified, within 30 days of the date of the initial or subsequent
return, provided that unless the director or his designee and the
commission or its designee agree to an extension, any final
order must be issued within 90 days of the date of the initial
recommended order, or the adjudicative proceeding shall be
dismissed. Provided the time frames in this subsection are
followed, this subsection shall not preclude an informal
resolution such as an executive session of the commission or its
designee and the director or his designee to resolve the reasons
for the director's refusal to concur in an adopted order.

(vii) The record of the adjudicative proceeding shall
include recommended orders, adopted orders, refusals to concur
in adopted orders, and final orders.

(viii) The final order issued by the commission and
concurred in by the director may be appealed by filing a request
for agency review with the executive director or his designee
within the department.

(ix) The content of all orders shall comply with the
requirements of Subsection 63-46b-5(1)(i) and Sections 63-46b-
10 and 63-46b-11.

(b) Director. Unless otherwise specified in writing by the
commission, the director is designated as the presiding officer
for conducting informal adjudicative proceedings specified in
R156-46b-202(2)(b).

(c) Administrative Law Judge. Unless otherwise specified
in writing by the commission, the department administrative law
judge is designated as the presiding officer to conduct formal
adjudicative proceedings before the commission and its advisory
boards, as specified in Subsection 58-1-109(2).

(d) Bureau Manager. Unless otherwise specified in
writing by the commission, the responsible bureau manager is
designated as the presiding officer for conducting:

(i) formal adjudicative proceedings specified in
Subsections R156-46b-201(1)(a) through (c), provided that any
evidentiary hearing requested shall be conducted by the
appropriate board or commission who shall be designated as the
presiding officer to act as the fact finder at any evidentiary
hearing and to adopt orders as set forth in these rules; and

(i) informal adjudicative proceedings specified in
Subsections R156-46b-202(1)(a) through (1), (h), (k), and (r).

(iii) At the direction of a bureau manager, a licensing
technician may sign an informal order in the name of the
licensing technician provided the wording of the order has been
approved in advance by the bureau manager and provided the
caption "FOR THE BUREAU MANAGER" immediately
precedes the licensing technician's signature.

(e) Plumbers Licensing Board. Except as set forth in
Subsection (c) or as otherwise specified in writing by the
commission, the Plumbers Licensing Board is designated as the
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presiding officer to serve as the fact finder and to issue
recommended orders to the commission in formal evidentiary
hearings associated with adjudicative proceedings involving
persons licensed as or required to be licensed as plumbers.

(f) Electricians Licensing Board. Except as set forth in
Subsection (c) or as otherwise specified in writing by the
commission, the Electricians Licensing Board is designated as
the presiding officer to serve as the fact finder and to issue
recommended orders to the commission in formal evidentiary
hearings associated with adjudicative proceedings involving
persons licensed as or required to be licensed as electricians.

(g) Alarm System Security and Licensing Board. Except
as set forth in Subsection (c) or as otherwise specified in writing
by the commission, the Alarm System Security and Licensing
Board is designated as the presiding officer to serve as the fact
finder and to issue recommended orders to the commission in
formal evidentiary hearings associated with adjudicative
proceedings involving persons licensed as or required to be
licensed as alarm companies or agents.

R156-1-110. Issuance of Investigative Subpoenas.

(1) All requests for subpoenas in conjunction with a
division investigation made pursuant to Subsection 58-1-
106(1)(c), shall be made in writing to the investigative subpoena
authority and shall be accompanied by an original of the
proposed subpoena.

(a) Requests to the investigative subpoena authority shall
contain adequate information to enable the subpoena authority
to make a finding of sufficient need, including: the factual basis
for the request, the relevance and necessity of the particular
person, evidence, documents, etc., to the investigation, and an
explanation why the subpoena is directed to the particular
person upon whom it is to be served.

(b) Approved subpoenas shall be issued under the seal of
the division and the signature of the subpoena authority.

(2) The investigative subpoena authority may quash or
modify an investigative subpoena if it is shown to be
unreasonable or oppressive.

R156-1-205. Peer or Advisory Committees - Executive
Director to Appoint - Terms of Office - Vacancies in Office -
Removal from Office - Quorum Requirements - Appointment
of Chairman - Division to Provide Secretary - Compliance
with Open and Public Meetings Act - Compliance with Utah
Administrative Procedures Act - No Provision for Per Diem
and Expenses.

(1) The executive director shall appoint the members of
peer or advisory committees established under Title 58 or Title
R156.

(2) Except for ad hoc committees whose members shall be
appointed on a case-by-case basis, the term of office of peer or
advisory committee members shall be for four years. The
executive director shall, at the time of appointment or
reappointment, adjust the length of terms to ensure that the
terms of committee members are staggered so that
approximately half of the peer or advisory committee is
appointed every two years.

(3) No peer or advisory committee member may serve
more than two full terms, and no member who ceases to serve
may again serve on the peer or advisory committee until after
the expiration of two years from the date of cessation of service.

(4) Ifa vacancy on a peer or advisory committee occurs,
the executive director shall appoint a replacement to fill the
unexpired term.  After filling the unexpired term, the
replacement may be appointed for only one additional full term.

(5) Ifapeer or advisory committee member fails or refuses
to fulfill the responsibilities and duties of a peer or advisory
committee member, including the attendance at peer committee
meetings, the executive director may remove the peer or

advisory committee member and replace the member in
accordance with this section. After filling the unexpired term,
the replacement may be appointed for only one additional full
term.

(6) Committee meetings shall only be convened with the
approval of the appropriate board and the concurrence of the
division.

(7) Unless otherwise approved by the division, peer or
advisory committee meetings shall be held in the building
occupied by the division.

(8) A majority of the peer or advisory committee members
shall constitute a quorum and may act in behalf of the peer or
advisory committee.

(9) Peer or advisory committees shall annually designate
one of their members to serve as peer or advisory committee
chairman. The division shall provide a division employee to act
as committee secretary to take minutes of committee meetings
and to prepare committee correspondence.

(10) Peer or advisory committees shall comply with the
procedures and requirements of Title 52, Chapter 4, Open and
Public Meetings, in their meetings.

(11) Peer or advisory committees shall comply with the
procedures and requirements of Title 63, Chapter 46b,
Administrative Procedures Act, in their adjudicative
proceedings.

(12) Peer or advisory committee members shall perform
their duties and responsibilities as public service and shall not
receive a per diem allowance, or traveling or accommodations
expenses incurred in peer or advisory committees business,
except as otherwise provided in Title 58 or Title R156.

R156-1-206. Emergency Adjudicative Proceeding Review
Committees - Appointment - Terms - Vacancies - Removal -
Quorum - Chairman and Secretary - Open and Public
Meetings Act - Utah Administrative Procedures Act - Per
Diem and Expenses.

(1) The chairman of the board for the profession of the
person against whom an action is proposed may appoint the
members of emergency review committees on a case-by-case or
period-of-time basis.

(2) With the exception of the appointment and removal of
members and filling of vacancies by the chairman of a board,
emergency review committees, committees shall serve in
accordance with Subsections R156-1-205(7), and (9) through

(12).

R156-1-301. Cheating on Examinations.

(1) Policy.

The passing of an examination, when required as a
condition of obtaining or maintaining a license issued by the
division, is considered to be a critical indicator that an applicant
or licensee meets the minimum qualifications for licensure.
Failure to pass an examination is considered to be evidence that
an applicant or licensee does not meet the minimum
qualifications for licensure. Accordingly, the accuracy of the
examination result as a measure of an applicant's or licensee's
competency must be assured. Cheating by an applicant or
licensee on any examination required as a condition of obtaining
a license or maintaining a license shall be considered
unprofessional conduct and shall result in imposition of an
appropriate penalty against the applicant or licensee.

(2) Cheating Defined.

Cheating is defined as the use of any means or
instrumentality by or for the benefit of an examinee to alter the
results of an examination in any way to cause the examination
results to inaccurately represent the competency of an examinee
with respect to the knowledge or skills about which they are
examined. Cheating includes:

(a) communication between examinees inside of the
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examination room or facility during the course of the
examination;

(b) communication about the examination with anyone
outside of the examination room or facility during the course of
the examination;

(c) copying another examinee's answers or looking at
another examinee's answers while an examination is in progress;

(d) permitting anyone to copy answers to the examination;

(e) substitution by an applicant or licensee or by others for
the benefit of an applicant or licensee of another person as the
examinee in place of the applicant or licensee;

(f) use by an applicant or licensee of any written material,
audio material, video material or any other mechanism not
specifically authorized during the examination for the purpose
of assisting an examinee in the examination;

(g) obtaining, using, buying, selling, possession of or
having access to a copy of the examination prior to
administration of the examination.

(3) Action Upon Detection of Cheating.

(a) The person responsible for administration of an
examination, upon evidence that an examinee is or has been
cheating on an examination shall notify the division of the
circumstances in detail and the identity of the examinees
involved with an assessment of the degree of involvement of
each examinee;

(b) If cheating is detected prior to commencement of the
examination, the examinee may be denied the privilege of taking
the examination; or if permitted to take the examination, the
examinee shall be notified of the evidence of cheating and shall
be informed that the division may consider the examination to
have been failed by the applicant or licensee because of the
cheating; or

(c) If cheating is detected during the examination, the
examinee may be requested to leave the examination facility and
in that case the examination results shall be the same as failure
of the examination; however, if the person responsible for
administration of the examination determines the cheating
detected has not yet compromised the integrity of the
examination, such steps as are necessary to prevent further
cheating shall be taken and the examinee may be permitted to
continue with the examination.

(d) If cheating is detected after the examination, the
division shall make appropriate inquiry to determine the facts
concerning the cheating and shall thereafter take appropriate
action.

(e) Upon determination that an applicant has cheated on an
examination, the division may deny the applicant a license and
may establish conditions the applicant must meet to qualify for
a license including the earliest date on which the division will
again consider the applicant for licensure.

(4) Notification.

The division shall notify all proctors, test administrators
and examinees of the rules concerning cheating.

R156-1-302. Consideration of Good Moral Character,
Unlawful Conduct, Unprofessional Conduct, or Other
Mental or Physical Condition.

Pursuant to the provisions of Subsection 58-1-401(1) and
(2), if an applicant or licensee has failed to demonstrate good
moral character, has been involved in unlawful conduct, has
been involved in unprofessional conduct, or has any other
mental or physical condition which conduct or condition, when
considered with the duties and responsibilities of the license
held or to be held, demonstrates a threat or potential threat to the
public health, safety or welfare, the Division may consider
various relevant factors in determining what action to take
regarding licensure including the following:

(1) aggravating circumstances, as defined in Subsection
R156-1-102(2);

(2) mitigating circumstances, as defined in Subsection
R156-1-102(16);

(3) the degree of risk to the public health, safety or
welfare;

(4) the degree of risk that a conduct will be repeated,

(5) the degree of risk that a condition will continue;

(6) the magnitude of the conduct or condition as it relates
to the harm or potential harm;

(7) the length of time since the last conduct or condition
has occurred;

(8) the current criminal probationary or parole status of the
applicant or licensee;

(9) the current administrative status of the applicant or
licensee;

(10) results of previously submitted applications, for any
regulated profession or occupation;

(11) results from any action, taken by any professional
licensing agency, criminal or administrative agency, employer,
practice monitoring group, entity or association;

(12) evidence presented indicating that restricting or
monitoring an individual's practice, conditions or conduct can
protect the public health, safety or welfare;

(13) psychological evaluations; or

(14) any other information the Division or the board
reasonably believes may assist in evaluating the degree of threat
or potential threat to the public health, safety or welfare.

R156-1-305. Inactive Licensure.

(1) In accordance with Section 58-1-305, except as
provided in Subsection (2), a licensee who holds an active in
good standing license under Title 58 may apply for inactive
licensure status.

(2) The following licenses issued under Title 58 may not
be placed on inactive licensure status:

(a) Agency performing animal euthanasia;

(b) Analytical laboratory;

(c) Branch pharmacy;

(d) Certified professional accountant firm;

(e) Controlled substance;

(f) Controlled substance handler;

(g) Controlled substance precursor distributors and
purchasers;

(h) Cosmetologist/barber school;

(i) Funeral service establishment;

(j) Hospital, institutional, nuclear, out-of-state mail service
and retail pharmacy;

(k) Licensed substance abuse counselor;

(1) Pharmaceutical manufacturer, researcher, teaching
organization, wholesaler or distributor;

(m) Preneed funeral arrangement provider;

(n) Professional employer organization; and

(o) Veterinary pharmaceutical outlet.

(3) Applicants for inactive licensure shall apply to the
division in writing upon forms available from the division.
Each completed application shall contain documentation of
requirements for inactive licensure, shall be verified by the
applicant, and shall be accompanied by the appropriate fee.

(4) If all requirements are met for inactive licensure, the
division shall place the license on inactive status.

(5) A license may remain on inactive status indefinitely
except as otherwise provided in Title 58 or rules which
implement Title 58.

(6) An inactive license may be activated by requesting
activation in writing upon forms available from the division.
Unless otherwise provided in Title 58 or rules which implement
Title 58, each reactivation application shall contain
documentation that the applicant meets current renewal
requirements, shall be verified by the applicant, and shall be
accompanied by the appropriate fee.
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R156-1-308a. Renewal Dates. (65) Pharmaceutical Teaching May 31 odd years
(1) The following standard two-year renewal cycle renewal (66) Pharmaggg:?‘c;?t”’”
dates are establlshedby11censeclass1ﬁcat10n1n accordance with Wholesaler/Distributor May 31 odd years
the Subsection 58-1-308(1): (67) Pharmacist May 31 odd years
(68) Pharmacy Technician May 31 odd years
TABLE (69) Physical Therapist May 31 odd years
RENEWAL DATES (70) Physician Assistant May 31 even years
(1) Acupuncturist May 31 even years (71) Physician and Surgeon January 31  even years
(2) Advanced Practice Registered Nurse January 31 even years (72) P]umbez entice. Journeyma
(3) Animal Euthanasia Agency May 31 odd years REZng ::'ai A urg {Tcg’
(4) Alternate Dispute Resolution Provdr September 30 even years rdenti pprentice,
(5) Analytical Laboratory May 31 odd years Residential Journeyman July 31 even years
(6) Architect May 31 even years (73) Podiatric Physician September 30 even years
(7) Athlete Agent September 30 even years (74) Pre Need Funeral )
(8) Audiologist May 31 odd years Arrangement Provider May 31 even years
(9) Branch Pharmacy May 31 odd years (75) Pre Negi]g:n:r?tArr«angement vay 31 even vears
(10) Building Inspector July 31 odd years . gen . y ven year
(11) Burglar Alarm Security July 31 even years (76) Private Probation Provider May 31 odd years
(12) C.P.A. Firm September 30 even years (77) Professional Counselor September 30 even years
(13) Certified Shorthand Reporter May 31 even years (78) Professional Engineer December 31 even years
(14) Certified Dietitian September 30 even years (79) Professional Geologist December 31 even years
(15) Certified Nurse Midwife January 31  even years (80) Professw:ona] Land Surveyor December 31 even years
(16) Certified Public Accountant September 30 even years (81) Profeszwor'\alestructurﬂ December 31 even years
(17) Certified Registered ngineer
Nurse Anesthetist January 31  even years (82) Psychologist September 30 even years
(18) Certified Social Worker September 30 even years (83) Radwo1$gZhPri§;wca1 May 31 odd years
(19) Chiropractic Physician May 31 even years (84) Radiolo ?;c;\ 210 ist May 31 odd vears
(20) Clinical Social Worker September 30 even years (85) Recweatgz al Tze agw y year
(21) Construction Trades Instructor July 31 odd years r T;CE icia r gyec'a1'st
(22) Contractor July 31 odd years nician, Spectalist,
(23) Controlled Substance Master Specialist May 31 odd years
Precursor Distributor May 31 odd years (86) Registered Nurse January 31 odd years
(24) Controlled Substance (87) Respiratory Care September 30 even years
Precursor Purchaser May 31 odd years (88) Reta']P;zth;loner May 31 odd vears
(25) Controlled Substance Handler May 31 odd years (89) Sec 1't Pgmsoy el ] -]V 3 ove y e; .
(26) Cosmetologist/Barber September 30 odd years (90) Soclf; ge r"cenl?lo e S: {e ber 30 even years
(27) Cosmetology/Barber School September 30 odd years ! vl rxer ptember ven year
(28) Deception Detection July 31 even years (91) Speech-Language Pathologist May 31 odd years
(29) Dental Hygienist May 31 even years (92) Veterinarian September 30 even years
(30) Dentist May 31 even years (93) Veterinary Pharmaceutical May 31 odd years
(31) Electrician OutTet

Apprentice, Journeyman, Master,

Residential Journeyman,

Residential Master July 31 even years
(32) Electrologist September 30 odd years
(33) Electrology School September 30 odd years
(34) Environmental Health Scientist May 31 odd years
(35) Esthetician September 30 odd years
(36) Esthetics School September 30 odd years
(37) Factory Built Housing Dealer September 30 even years
(38) Funeral Service Director May 31 even years
(39) Funeral Service May 31 even years
Establishment
(40) Genetic Counselor September 30 even years
(41) Health Care Assistant November 30 even years
(42) Health Facility May 31 odd years
Administrator
(43) Hearing Instrument September 30 even years
Specialist
(44) Hospital Pharmacy May 31 odd years
(45) Institutional Pharmacy May 31 odd years
(46) Landscape Architect May 31 even years
(47) Licensed Practical Nurse January 31 even years
(48) Licensed Substance Abuse May 31 odd years
Counselor
(49) Marriage and Family September 30 even years
Therapist
(50) Massage Apprentice, May 31 odd years
Therapist
(51) Master Esthetician September 30 odd years
(52) Nail Technologist September 30 odd years
(53) Nail Technology School September 30 odd years
(54) Naturopath/Naturopathic May 31 even years
Physician
(55) Nuclear Pharmacy May 31 odd years
(56) Occupational Therapist May 31 odd years
(57) Occupational Therapy May 31 odd years
Assistant
(58) Optometrist September 30 even years
(59) Osteopathic Physician and May 31 even years
Surgeon
(60) Out of State Mail Order May 31 odd years
Pharmacy
(61) Pharmaceutical Administration
Facility May 31 odd years
(62) Pharmaceutical Dog Trainer May 31 odd years
(63) Pharmaceutical Manufacturer May 31 odd years
(64) Pharmaceutical Researcher May 31 odd years

(2) The following non-standard renewal terms and renewal
or extension cycles are established by license classification in
accordance with Subsection 58-1-308(1) and in accordance with
specific requirements of the license:

(a) Certified Marriage and Family Intern licenses shall be
issued for a three year term and may be extended if the licensee
presents satisfactory evidence to the division and the board that
reasonable progress is being made toward passing the qualifying
examinations or is otherwise on a course reasonably expected to
lead to licensure; but the period of the extension may not exceed
two years past the date the minimum supervised experience
requirement has been completed.

(b) Certified Professional Counselor Intern licenses shall
be issued for a three year term and may be extended if the
licensee presents satisfactory evidence to the division and the
board that reasonable progress is being made toward passing the
qualifying examinations or is otherwise on a course reasonably
expected to lead to licensure; but the period of the extension
may not exceed two years past the date the minimum supervised
experience requirement has been completed.

(c) Certified Social Worker Intern licenses shall be issued
for a three year term and may be extended if the licensee
presents satisfactory evidence to the Division and the board that
reasonable progress is being made toward passing the qualifying
examinations or is otherwise on a course reasonably expected to
lead to licensure; but the period of the extension may not exceed
two years past the date the minimum supervised experience
requirement has been completed.

(d) Funeral Service Apprentice licenses shall be issued for
a two year term and may be extended for an additional two year
termifthe licensee presents satisfactory evidence to the division
and the board that reasonable progress is being made toward
passing the qualifying examinations or is otherwise on a course
reasonably expected to lead to licensure.

(d) Professional Employer Organization registrations
expire every year on September 30.
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(e) Psychology Resident licenses shall be issued for a two
year term and may be extended if the licensee presents
satisfactory evidence to the division and the board that
reasonable progress is being made toward passing the qualifying
examinations or is otherwise on a course reasonably expected to
lead to licensure; but the period of the extension may not exceed
two years past the date the minimum supervised experience
requirement has been completed.

R156-1-308b. Renewal Periods - Adjustment of Renewal
Fees for an Extended or Shortened Renewal Period.

(1) Except as otherwise provided by statute or as required
to establish or reestablish a renewal period, each renewal period
shall be for a period of two years.

(2) The renewal fee for arenewal period which is extended
or shortened by more than one month to establish or reestablish
a renewal period shall increased or decreased proportionately.

R156-1-308c. Renewal of Licensure Procedures.

The procedures for renewal of licensure shall be as follows:

(1) The division shall mail a renewal notice to each
licensee at least 60 days prior to the expiration date shown on
the licensee's license.

(2) Renewal notices shall be sent by letter deposited in the
post office with postage prepaid, addressed to the last address
shown on the division's automated license system. Such mailing
shall constitute legal notice. It shall be the duty and
responsibility of each licensee to maintain a current address with
the division.

(3) Renewal notices shall specify the renewal requirements
and require that each licensee document or certify that the
licensee meets the renewal requirements.

(4) Renewal notices shall specify a renewal application
due date at least 30 days prior to the expiration date shown on
the licensee's license in order to permit the renewal applications
to be processed prior to the expiration of licensure in accordance
with Subsection 58-1-308(4).

(5) Renewal notices shall advise each licensee that a
license that is not renewed prior to the expiration date shown on
the license automatically expires and that any continued practice
without a license constitutes a criminal offense under Subsection
58-1-501(1)(a).

(6) Renewal notices shall further advise each licensee that
if the licensee fails to return the renewal application to the
division or its designee by the renewal application due date, the
licensee's license may expire before it is renewed.

(7) Renewal notices shall specify the address or addresses
to where the renewal applications should be submitted.

(8) When a renewal application contains multiple parts to
be returned to separate addresses, the division shall facilitate
proper submission by using, to the extent resources permit, color
coded renewal applications with perforated sections and return
envelopes.

(9) Licensees licensed during the last four months of a
renewal cycle shall be licensed for a full renewal cycle plus the
period of time remaining until the impending renewal date,
rather than being required to immediately renew their license.

R156-1-308d. Waiver of Continuing Education
Requirements - Renewal Requirements.

(1)(a) In accordance with Subsection 58-1-203(1)(g), a
licensee may request a waiver of any continuing education
requirement established under this title or an extension of time
to complete any requirement on the basis that the licensee was
unable to complete the requirement due to a medical or related
condition, humanitarian or ecclesiastical services, extended
presence in a geographical area where continuing education is
not available, etc.

(b) Arequest must be submitted no later than the deadline

for completing any continuing education requirement.

(c) Alicensee submitting a request has the burden of proof
and must document the reason for the request to the satisfaction
of the Division.

(d) Arequest shall include the beginning and ending dates
during which the licensee was unable to complete the
continuing education requirement and a detailed explanation of
the reason why. The explanation shall include the extent and
duration of the impediment, extent to which the licensee
continued to be engaged in practice of his profession, the nature
of the medical condition, the location and nature of the
humanitarian services, the geographical area where continuing
education is not available, etc.

(e) The Division may require that a specified number of
continuing education hours, courses, or both, be obtained prior
to reentering the practice of the profession or within a specified
period of time after reentering the practice of the profession, as
recommended by the appropriate board, in order to assure
competent practice.

(f) While alicensee may receive a waiver from meeting the
minimum continuing education requirements, the licensee shall
not be exempted from the requirements of Subsection 58-1-
501(2)(i), which requires that the licensee provide services
within the competency, abilities and education of the licensee.
If a licensee cannot competently provide services, the waiver of
meeting the continuing education requirements may be
conditioned upon the licensee restricting practice to areas in
which the licensee has the required competency, abilities and
education.

R156-1-308e. Automatic Expiration of Licensure Upon
Dissolution of Licensee.

(1) A license that automatically expires prior to the
expiration date shown on the license due to the dissolution of
the licensee's registration with the Division of Corporations,
with the registration thereafter being retroactively reinstated
pursuant to Section 16-10a-1422, shall:

(a) upon written application for reinstatement of licensure
submitted prior to the expiration date shown on the license, be
retroactively reinstated to the date of expiration of licensure;
and

(b) upon written application for reinstatement submitted
after the expiration date shown on the current license, be
reinstated on the effective date of the approval of the application
for reinstatement, rather than relating back retroactively to the
date of expiration of licensure.

R156-1-308f. Denial of Renewal of Licensure - Classification
of Proceedings - Conditional Renewal or Reinstatement
During Pendency of Adjudicative Proceedings, Audit or
Investigation.

(1) Denial of renewal of licensure shall be classified as a
formal adjudicative proceeding under Rule R156-46b.

(2) When arenewal application is denied and the applicant
concerned requests a hearing to challenge the division's action
as permitted by Subsection 63-46b-3(3)(d)(ii), unless the
requested hearing is convened and a final order is issued prior
to the expiration date shown on the applicant's current license,
the division shall conditionally renew the applicant's license
during the pendency of the adjudicative proceeding as permitted
by Subsection 58-1-106(1)(h).

(3)(a) When a renewal applicant or a reinstatement
applicantunder Subsections 58-1-308(5) or (6)(b) is selected for
audit or is under investigation, the division may conditionally
renew or reinstate the applicant pending the completion of the
audit or investigation.

(b) The undetermined completion of a referenced audit or
investigation rather than the established expiration date shall be
indicated as the expiration date of a conditionally renewed or
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reinstated license.

(¢) A conditional renewal or reinstatement shall not
constitute an adverse licensure action.

(d) Upon completion of the audit or investigation, the
division shall notify the renewal or reinstatement applicant
whether the applicant's license is unconditionally renewed,
reinstated, denied, or partially denied or reinstated.

(e) A notice of unconditional denial or partial denial of
licensure to a licensee who the division determines may be
conditionally renewed or reinstated shall include the following:

(1)  that the licensee's unconditional renewal or
reinstatement of licensure is denied or partially denied and the
basis for such action;

(i) the division's file or other reference number of the
audit or investigation;

(iii) that the denial or partial denial of unconditional
renewal or reinstatement of licensure is subject to review and a
description of how and when such review may be requested,

(iv) that the licensee's license automatically will or did
expire on the expiration date shown on the license, and that the
license will not be renewed or reinstated unless or until the
applicant timely requests review; and

(v) thatifthe licensee timely requests review, the licensee's
conditionally renewed or reinstated license does not expire until
an order is issued unconditionally renewing, reinstating,
denying, or partially denying the renewal or reinstatement of the
licensee's license.

R156-1-308g. Reinstatement of Licensure which was Active
and in Good Standing at the Time of Expiration of Licensure
- Requirements.

The following requirements shall apply to reinstatement of
licensure which was active and in good standing at the time of
expiration of licensure:

(1) In accordance with Subsection 58-1-308(5), if an
application for reinstatement is received by the division between
the date of the expiration of the license and 31 days after the
date of the expiration of the license, the applicant shall:

(a) submit a completed renewal form as furnished by the
division demonstrating compliance with requirements and/or
conditions of license renewal; and

(b) pay the established license renewal fee and a late fee.

(2) In accordance with Subsection 58-1-308(5), if an
application for reinstatement is received by the division between
31 days after the expiration of the license and two years after the
date of the expiration of the license, the applicant shall:

(a) submit a completed renewal form as furnished by the
division demonstrating compliance with requirements and/or
conditions of license renewal; and

(b) pay the established license renewal fee and
reinstatement fee.

(3) In accordance with Subsection 58-1-308(6)(a), if an
application for reinstatement is received by the division more
than two years after the date the license expired and the
applicant has not been active in the licensed occupation or
profession while in the full-time employ of the United States
government or under license to practice that occupation or
profession in any other state or territory of the United States
during the time the license was expired, the applicant shall:

(a) submit an application for licensure complete with all
supporting documents as is required of an individual making an
initial application for license demonstrating the applicant meets
all current qualifications for licensure and compliance with
requirements and/or conditions of license reinstatement;

(b) provide information requested by the division and
board to clearly demonstrate the applicant is currently
competent to engage in the occupation or profession for which
reinstatement of licensure is requested;

(c) if the applicant has not been engaged in unauthorized

practice of the applicant's occupation or profession following
the expiration of the applicant's license, pay the established
license fee for a new applicant for licensure and the
reinstatement fee; and

(d) if the applicant has been engaged in unauthorized
practice of the applicant's occupation or profession following
the expiration of the applicant's license, pay the current license
renewal fee multiplied by the number of renewal periods for
which the license renewal fee has not been paid since the time
of expiration of license, plus a reinstatement fee.

(4) In accordance with Subsection 58-1-308(6)(b), if an
application for reinstatement is received by the division more
than two years after the date the license expired but the
applicant has been active in the licensed occupation or
profession while in the full-time employ of the United States
government or under license to practice that occupation or
profession in any other state or territory of the United States
shall:

(a) submit documentation of prior licensure in the State of
Utah;

(b) submit documentation that the applicant has been
active in the licensed occupation or profession while in the full-
time employ of the United States government or under license
to practice that occupation or profession in any other state or
territory of the United States;

(c) provide documentation that the applicant has
completed or is in compliance with any renewal qualifications;

(d) provide information requested by the division and
board to clearly demonstrate the applicant is currently
competent to engage in the occupation or profession for which
reinstatement of licensure is requested;

() pass a law and rules examination if such an
examination has been adopted for the occupation or profession
to which the application pertains; and

(f) pay the established license renewal fee and the
reinstatement fee.

R156-1-308h. Reinstatement of Restricted, Suspended, or
Probationary Licensure During Term of Restriction,
Suspension, or Probation - Requirements.

(1) Reinstatement of restricted, suspended, or probationary
licensure during the term of limitation, suspension, or probation
shall be in accordance with the disciplinary order which
imposed the discipline.

(2) Unless otherwise specified in a disciplinary order
imposing restriction, suspension, or probation of licensure, the
disciplined licensee may, at reasonable intervals during the term
of'the disciplinary order, petition for reinstatement of licensure.

(3) Petitions for reinstatement of licensure during the term
of a disciplinary order imposing restriction, suspension, or
probation, shall be treated as a request to modify the terms of
the disciplinary order, not as an application for licensure.

R156-1-308i. Reinstatement of Restricted, Suspended, or
Probationary Licensure After the Specified Term of
Suspension of the License or After the Expiration of
Licensure in a Restricted or Probationary Status -
Requirements.

Unless otherwise provided by a disciplinary order, an
applicant who applies for reinstatement of a license after the
specified term of suspension of the license or after the
expiration of the license in a restricted or probationary status
shall:

(1) submit an application for licensure complete with all
supporting documents as is required of an individual making an
initial application for license demonstrating the applicant meets
all current qualifications for licensure and compliance with
requirements and conditions of license reinstatement;

(2) pay the established license renewal fee and the
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reinstatement fee; and

(3) provide information requested by the division and
board to clearly demonstrate the applicant is currently
competent to be reinstated to engage in the occupation or
profession for which the applicant was suspended, restricted, or
placed on probation.

R156-1-308j. Relicensure Following Revocation of Licensure
- Requirements.

An applicant for relicensure following revocation of
licensure shall:

(1) submit an application for licensure complete with all
supporting documents as is required of an individual making an
initial application for license demonstrating the applicant meets
all current qualifications for licensure and compliance with
requirements and/or conditions of license reinstatement;

(2) pay the established license fee for a new applicant for
licensure; and

(3) provide information requested by the division and
board to clearly demonstrate the applicant is currently
competent to be relicensed to engage in the occupation or
profession for which the applicant was revoked.

R156-1-308k. Relicensure Following Surrender of Licensure
- Requirements.

The following requirements shall apply to relicensure
applications following the surrender of licensure:

(1) Anapplicant who surrendered a license that was active
and in good standing at the time it was surrendered shall meet
the requirements for licensure listed in Section R156-1-308.

(2) An applicant who surrendered a license while the
license was active but not in good standing as evidenced by the
written agreement supporting the surrender of license shall:

(a) submit an application for licensure complete with all
supporting documents as is required of an individual making an
initial application for license demonstrating the applicant meets
all current qualifications for licensure and compliance with
requirements and/or conditions of license reinstatement;

(b) pay the established license fee for a new applicant for
licensure; and

(c) provide information requested by the division and
board to clearly demonstrate the applicant is currently
competent to be relicensed to engage in the occupation or
profession for which the applicant was surrendered.

R156-1-404a. Diversion Advisory Committees Created.

(1) There are created diversion advisory committees of at
least three members for the professions regulated under Title 58.
The diversion committees are not required to be impaneled by
the director until the need for the diversion committee arises.
Diversion committees may be appointed with representatives
from like professions providing a multi-disciplinary committee.

(2) Committee members are appointed by and serve at the
pleasure of the director.

(3) A majority of the diversion committee members shall
constitute a quorum and may act on behalf of the diversion
committee.

(4) Diversion committee members shall perform their
duties and responsibilities as public service and shall notreceive
aper diem allowance, or traveling or accommodations expenses
incurred in diversion committees business.

R156-1-404b. Diversion Committees Duties.

The duties of diversion committees shall include:

(1) reviewing the details of the information regarding
licensees referred to the diversion committee for possible
diversion, interviewing the licensees, and recommending to the
director whether the licensees meet the qualifications for
diversion and if so whether the licensees should be considered

for diversion;

(2) recommending to the director terms and conditions to
be included in diversion agreements;

(3) supervising compliance with all terms and conditions
of diversion agreements;

(4) advising the director at the conclusion of a licensee's
diversion program whether the licensee has completed the terms
of the licensee's diversion agreement; and

(5) establishing and maintaining continuing quality review
of the programs of professional associations and/or private
organizations to which licensees approved for diversion may
enroll for the purpose of education, rehabilitation or any other
purpose agreed to in the terms of a diversion agreement.

R156-1-404c. Diversion - Eligible Offenses.

In accordance with Subsection 58-1-404(4), the
unprofessional conduct which may be subject to diversion is set
forth in Subsections 58-1-501(2)(e) and (f).

R156-1-404d. Diversion - Procedures.

(1) Diversion committees shall complete the duties
described in Subsections R156-1-404b(1) and (2) no later than
60 days following the referral of a licensee to the diversion
committee for possible diversion.

(2) The director shall accept or reject the diversion
committee's recommendation no later than 30 days following
receipt of the recommendation.

(3) If the director finds that a licensee meets the
qualifications for diversion and should be diverted, the division
shall prepare and serve upon the licensee a proposed diversion
agreement. The licensee shall have a period of time determined
by the diversion committee not to exceed 30 days from the
service of the proposed diversion agreement to negotiate a final
diversion agreement with the director. The final diversion
agreement shall comply with Subsections 58-1-404.

(4) If a final diversion agreement is not reached with the
director within 30 days from service of the proposed diversion
agreement, the division shall pursue appropriate disciplinary
action against the licensee in accordance with Section 58-1-108.

(5) Inaccordance with Subsection 58-1-404(5), a licensee
may be represented, at the licensee's discretion and expense, by
legal counsel during negotiations for diversion, at the time of
execution of the diversion agreement and at any hearing before
the director relating to a diversion program.

R156-1-404e. Diversion - Agreements for Rehabilitation,
Education or Other Similar Services or Coordination of
Services.

(1) The division may enter into agreements with
professional or occupational organizations or associations,
education institutions or organizations, testing agencies, health
care facilities, health care practitioners, government agencies or
other persons or organizations for the purpose of providing
rehabilitation, education or any other services necessary to
facilitate an effective completion of a diversion program for a
licensee.

(2) The division may enter into agreements with impaired
person programs to coordinate efforts in rehabilitating and
educating impaired professionals.

(3) Agreements shall be in writing and shall set forth terms
and conditions necessary to permit each party to properly fulfill
its duties and obligations thereunder. Agreements shall address
the circumstances and conditions under which information
concerning the impaired licensee will be shared with the
division.

(4) The cost of administering agreements and providing
the services thereunder shall be borne by the licensee benefiting
from the services. Fees paid by the licensee shall be reasonable
and shall be in proportion to the value of the service provided.
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Payments of fees shall be a condition of completing the program
of diversion.

(5) In selecting parties with whom the division shall enter
agreements under this section, the division shall ensure the
parties are competent to provide the required services. The
division may limit the number of parties providing a particular
service within the limits or demands for the service to permit the
responsible diversion committee to conduct quality review of
the programs given the committee's limited resources.

R156-1-502. Unprofessional Conduct.

"Unprofessional conduct" includes:

(1) surrendering licensure to any other licensing or
regulatory authority having jurisdiction over the licensee or
applicant in the same occupation or profession while an
investigation or inquiry into allegations of unprofessional or
unlawful conduct is in progress or after a charging document has
been filed against the applicant or licensee alleging
unprofessional or unlawful conduct;

(2) practicing a regulated occupation or profession in,
through, or with a limited liability company which has omitted
the words "limited company," "limited liability company," or the
abbreviation "L.C." or "L.L.C." in the commercial use of the
name of the limited liability company;

(3) practicing a regulated occupation or profession in,
through, or with a limited partnership which has omitted the
words "limited partnership,” "limited," or the abbreviation
"L.P." or "Ltd." in the commercial use of the name of the limited
partnership;

(4) practicing a regulated occupation or profession in,
through, or with a professional corporation which has omitted
the words "professional corporation” or the abbreviation "P.C."
in the commercial use of the name of the professional
corporation;

(5) using a DBA (doing business as name) which has not
been properly registered with the Division of Corporations and
with the Division of Occupational and Professional Licensing;
or

(6) failing to conform to the Privacy Rules of the federal
Health Insurance Portability and Accountability Act (HIPAA)
as a licensed health care provider.

R156-1-503. Reporting Disciplinary Action.

The division may report disciplinary action to other state or
federal governmental entities, state and federal data banks, the
media, or any other person who is entitled to such information
under the Government Records Access and Management Act.

KEY: diversion programs, licensing, occupational licensing
January 20, 2004 58-1-106(1)(a)
Notice of Continuation May 2, 2002 58-1-308
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R156. Commerce, Occupational and Professional Licensing.
R156-26a. Certified Public Accountant Licensing Act Rules.
R156-26a-101. Title.

These rules are known as the "Certified Public Accountant
Licensing Act Rules".

R156-26a-102. Definitions.

In addition to the definitions in Title 58, Chapters 1 and
264, as defined or used in these rules:

(1) "Administering organization" means an organization
approved by the Division of Occupational and Professional
Licensing and the Utah Board of Accountancy which will
administer peer reviews in the Peer Review Program.

(2) "AICPA" means American Institute of Certified Public
Accountants.

(3) ‘"Incidental to regular practice" as defined in
Subsection 58-26a-305(1)(a) is further defined to mean:

(a) An individual or a firm licensed as a certified public
accountant or equivalent designation in any other state, district,
or territory of the United States or any foreign country may
perform services in this state for a client whose principal office
or residence is located outside of this state as long as the
services are incidental to primary services being performed
outside of this state for that client.

(b) An individual or firm licensed in another jurisdiction,
as incidental to their practice in such other jurisdiction, may
advertise in this state that their services are available by any
means including, but not limited to television, radio, newspaper,
magazine or Internet advertising provided such representations
are not false, misleading or deceptive; and provided that such
individual or firm does not establish a CPA/Client relationship
to perform services requiring a CPA license or CPA firm
registration with any individual, business or other legal entity
having its principal office or residence in this state without first
obtaining a CPA license and CPA firm registration in this state.

(c) Incidental to regular practice in another jurisdiction
includes a licensed CPA or equivalent designation continuing a
CPA/Client relationship with an individual which originated
while the client's residence was located outside of this state but
thereafter the client moved their residence to this state.

(4) "Qualified continuing professional education (CPE)"
as used in these rules means continuing education that meets the
standards set forth in Section R156-26a-303Db.

(5) "Standard setting bodies" means the Financial
Accounting Standards Board, the Government Accounting
Standards Board, the American Institute of Certified Public
Accountants, the Securities and Exchange Commission, and the
Federal Accounting Standards Advisory Board and other
generally recognized standard setting bodies.

(6) "Unprofessional conduct”" as defined in Title S8,
Chapters 1 and 26a, is further defined, in accordance with
Subsection 58-1-203(5), in Section R156-26a-501.

(7) "Year of review" means the calendar year during which
a quality review is to be conducted.

R156-26a-103. Authority.

These rules are adopted by the division under the authority
of Subsection 58-1-106(1) to enable the division to administer
Title 58, Chapter 26a.

R156-26a-104. Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule
R156-1 is as described in Section R156-1-107.

R156-26a-201. Advisory Peer Committees Created -
Membership - Duties.

(1) There is created in accordance with Subsection 58-1-
203(6), the Education Advisory Committee to the Utah Board
of Accountancy consisting of one full-time faculty from each

college or university in Utah which has an accredited program
as set forth in Section R156-26a-302a, a majority of which
committee are to be licensed CPAs.

(a) The Education Advisory Committee shall be appointed
and serve in accordance with Section R156-1-204.

(b) The duties and responsibilities of the Education
Advisory Committee shall include assisting the division in
collaboration with the board in their duties, functions, and
responsibilities defined in Section 58-1-202 as follows:

(i) reviewing an applicant's transcript of credits to
determine satisfactory completion of the education requirements
prior to approving the applicant to take the qualifying
examination and advising the board as to the acceptability of an
educational institution.

(¢) The committee shall consider the following when
advising the board of the acceptability of the educational
institution:

(i) the institution's accreditation, the acceptability by other
state licensing boards, faculty qualifications and other
educational resources.

(2) There is created in accordance with Subsection 58-1-
203(6), the Peer Review Committee to the Utah Board of
Accountancy consisting of not more than ten licensed CPAs.

(a) The committee shall be appointed and serve in
accordance with Section R156-1-204.

(b) The duties and responsibilities of the Peer Review
Committee shall include administration of peer reviews in which
the Division is the administering organization and shall include:

(i) considering and accepting the results of peer reviews
and requiring corrective action of firms with significant
deficiencies noted in the review process;

(i1) evaluating compliance of CPE programs;

(iii) performing random audits to determine compliance
with the CPE requirements and the standards for CPE programs;

(iv) reviewing complaints and recommending whether
certain acts, practices or omissions violate the ethical standards
of the profession;

(v) providing technical assistance to the division; and

(vi) serving as expert witnesses at administrative hearings.

R156-26a-302a.  Qualifications for CPA Licensure -
Education Requirements.

The education requirements for CPA licensure in
Subsection 58-26a-302(1)(d) are defined, clarified, or
established as follows:

(1) An applicant shall submit transcripts showing
completion of course work consisting of a minimum of 150
semester hours (225 quarter hours) as follows:

(a) a graduate or undergraduate program within an
institution whose business or accounting education program is
accredited by the American Assembly of Collegiate Schools of
Business (AACSB), or the Association of Collegiate Business
Schools and Programs (ACBSP), from which the applicant
received one of the following:

(i) a graduate degree in accounting;

(i) a master of business administration degree which
includes not less than:

(A) 24 semester hours (36 quarter hours) in upper division
accounting courses covering the subjects of financial
accounting, auditing, taxation, and management accounting; or

(B) 15 semester hours (23 quarter hours) graduate level
accounting courses covering the subjects of financial
accounting, auditing, taxation, and management accounting; or

(C) an equivalent combination of graduate and upper
division accounting courses covering the subjects of financial
accounting, auditing, taxation, and management accounting with
one hour of graduate level course work being equivalent to 1.6
hours of upper division course work; or

(iii) a baccalaureate degree in business or accounting and
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30 semester hours (45 quarter hours) beyond the requirements
for a baccalaureate degree which includes not less than:

(A) 16 semester hours (24 quarter hours) in upper division
accounting courses, which when combined with the accounting
courses listed in Subsection (B) below, have at least one course
with a minimum of two semester hours (three quarter hours)
each covering the subjects of financial accounting, auditing,
taxation, and management accounting;

(B) eight semester hours (12 quarter hours) in graduate
level accounting courses, which when combined with the
accounting courses listed in Subsection (A) above, have at least
one course each covering the subjects of financial accounting,
auditing, taxation, and management accounting;

(C) 12 semester hours (18 quarter hours) in upper division
non-accounting business courses;

(D) 12 semester hours (18 quarter hours) in graduate level
business or accounting courses; and

(E) 10 semester hours (15 quarter hours) of either graduate
or upper division accounting or business courses.

(b) a graduate or undergraduate program from an
institution accredited by the Northwest Association of Schools
and Colleges, Commission on Colleges, or the North Central
Association of Colleges and Schools, Commission on
Institutions of Higher Education, or an equivalent accrediting
institution from which the applicant received a baccalaureate or
graduate degree with not less than:

(i) 30 semester hours (45 quarter hours) in business or
related courses providing a minimum of two semester hours
(three quarter hours) in each of the following subjects:

(A) business law;

(B) computers;

(C) economics;

(D) ethics;

(E) finance;

(F) statistics and quantitative methods;

(G) written and oral communications; and

(H) business administration such as marketing, production,
management, policy or organizational behavior;

(i1) 24 semester hours (36 quarter hours) in upper division
accounting courses with a minimum of two semester hours
(three quarter hours) in each of the following subjects:

(A) auditing;

(B) finance;

(C) managerial or cost;

(D) systems; and

(E) taxes; and

(iii) 30 semester hours (45 quarter hours) beyond the
requirements for a baccalaureate degree of additional business
related course work including not less than:

(A) eight semester hours (12 quarter hours) in graduate
accounting courses;

(B) 12 semester hours (18 quarter hours) in graduate
accounting or graduate business courses; and

(C) 10 semester hours (15 quarter hours) of additional
business related hours shall be taken in upper division
undergraduate or graduate level courses.

(2) The division in collaboration with the board or the
education subcommittee of the board may make a written
finding for cause that a particular accredited institution or
program is not acceptable.

(3) The Division in collaboration with the board or the
education subcommittee of the board may accept education of
a person who holds a license as a certified public accountant or
equivalent designation in a foreign country, if the applicant has
obtained from the National Association of State Boards of
Accountancy (NASBA) verification of compliance with the
terms of an agreement for reciprocal licensure between the
foreign country and the International Qualifications Appraisal
Board of NASBA, which agreement provides the applicant's

examinations, education and experience is determined to be
substantially equivalent to the 1994 Uniform Accountancy Act
licensure requirements or a version of the Uniform Accountancy
Act having substantially equivalent requirements.

R156-26a-302b. Qualifications for Licensure - Experience
Requirements.

In accordance with Subsections 58-1-203(7) and 58-1-
301(3), the experience requirements for licensure in Section 58-
26a-302 are clarified, or supplemented as follows:

(1) The Division in collaboration with the board may
accept experience of a person who holds a license as a certified
public accountant or equivalent designation in a foreign
country, if the applicant has obtained from the National
Association of State Boards of Accountancy (NASBA)
verification of compliance with the terms of an agreement for
reciprocal licensure between the foreign country and the
International Qualifications Appraisal Board of NASBA, which
agreement provides the applicant's examinations, education and
experience is determined to be substantially equivalent to the
1994 Uniform Accountancy Act licensure requirements or a
version of the Uniform Accountancy Act having substantially
equivalent requirements.

R156-26a-302d.
Examinations.

(1) The Division in collaboration with the board may
accept testing of a person who holds a license as a certified
public accountant or equivalent designation in a foreign
country, if the applicant has obtained from the National
Association of State Boards of Accountancy (NASBA)
verification of compliance with the terms of an agreement for
reciprocal licensure between the foreign country and the
International Qualifications Appraisal Board of NASBA, which
agreement provides the applicant's examinations, education and
experience is determined to be substantially equivalent to the
1994 Uniform Accountancy Act licensure requirements or a
version of the Uniform Accountancy Act having substantially
equivalent requirements.

Qualifications for Licensure -

R156-26a-303a. Renewal Requirements - Peer Review.

(1) General.

In accordance with Subsections 58-1-308(3)(b) and 58-
26a-303(2)(b), there is created a peer review requirement as a
condition for renewal of licenses issued under the Certified
Public Accountant Licensing Act, providing for review of the
work products of licensees and firms.

(a) The purpose of the program is to monitor compliance
with applicable accounting and auditing standards adopted by
generally recognized standard setting bodies. The program shall
emphasize education and may include other remedial actions
determined appropriate where a firm's work product and
services do not comply with established professional standards.
In the event a firm is unwilling or unable to comply with
established standards, or intentionally disregards professional
standards so as to warrant disciplinary action, the administering
organization shall refer the matter to the division and shall
consult with the division regarding appropriate action to protect
the public interest.

(2) Scheduling of the Peer Review.

(a) A firm's initial peer review shall be assigned a due date
to require that the initial review be started no later than 18
months after the date of the issuance of its initial report as
defined in Subsection 58-26a-102(16).

(b) Not less than once in each three years a firm engaged
in the practice of public accounting shall undergo, at its own
expense, a peer review commensurate in scope with its practice.

(c) The administering organization will assign the year of
review. A firmenrolled in a practice monitoring program which
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is administered by the American Institute of Certified Public
Accountants (AICPA) will use the year of review assigned by
the AICPA. The firm will notify the administering organization
of the deadlines set by the AICPA.

(d) A peer review number will be assigned by the
administering organization. The firm is required to provide this
number and its registration number assigned by the division to
all licensees employed by the firm. Licensees will be required
to include these numbers with their application for renewal of a
license to practice public accounting.

(3) Selection of a Peer Reviewer.

A firm scheduled for peer review shall engage a reviewer
qualified to conduct the peer review.

(4) Qualifications of a Peer Reviewer.

(a) Peer reviewers must provide evidence of one of the two
following minimum qualifications to the administering
organization:

(i) acceptance as a peer reviewer by the AICPA; or

(ii) compliance with the qualifications required by the
AICPA to qualify as a peer reviewer.

(b) Peer reviewers must be licensed or hold a permit to
practice as a CPA in the state of Utah or another state or
jurisdiction of the United States.

(c) The administering organization will approve reviewers
for those reviews not administered by the AICPA.

(5) Conduct of Peer Review. Peer review shall be
conducted as follows:

(a) Standards for review: Peer reviews shall be conducted
according to the "Standards for Performing and Reporting on
Peer Reviews" promulgated by the AICPA, effective October 5,
1998 as amended, are hereby incorporated by reference and
adopted as the minimum standards for quality reviews of all
firms. This section shall not require any firm or licensee to
become a member of AICPA or any administering organization.

(6) Procedures in Case of Substandard Review, a Modified
or Adverse Report or repeat findings.

(a) If the administering organization finds that a peer
review was not performed in accordance with these rules or the
peer review results in a modified or adverse report or in repeat
findings, the Peer Review Committee may require remedial
action to assure that the review or performance of the CPA or
CPA firm being reviewed meets the objectives of the peer
review program.

(7) Review of Multi-State Firms.

(a) With respect to a multi-state firm, the Division may
accept a peer review based solely upon work conducted outside
of'this state as satisfying the requirement to undergo peer review
under these rules, if:

(i) the peer review is conducted during the year scheduled
or rescheduled under R156-26a-303a(2);

(ii) the peer review is performed in accordance with
requirements equivalent to those of this state;

(iii) the peer review:

(A) studies, evaluates and reports on the quality control
system of the firm as a whole in the case of on-site reviews, or;

(B) results in an evaluation and report on selected
engagements in the case of off-site reviews;

(iv) the firm's internal inspection procedures require that
the firm's personnel from another office outside the state
perform the inspection of the office located in this state not less
than once in each three year period; and

(v) at the conclusion of the peer review, the peer reviewer
issues a report equivalent to that required by R156-26a-303a(6).

(b) A multi-state firm not granted approval under R156-
26a-303a(8)(a) shall undergo a peer review pursuant to these
rules which shall comply with R156-26a-303a(8)(a) of the
multi-state firm within this state.

(c) A multi-state firm seeking approval under R156-26a-
303a(8)(a) shall submit an application to the administering

organization by February 1 of the year of review establishing
that the peer review it proposes to undergo meets all of the
requirements of R156-26a-303a(5).

(d) A multi-state firm shall submit the peer review report
itreceives to the Utah administering organization as required by
R156-26a-303a(6) within 30 days of acceptance.

(8) Exemption.

(a) A firm which does not perform services as set out in
R156-26a-303a(5)(b) or (c) is exempt from peer review and
shall notify the Division of Occupational and Professional
Licensing of the exemption at the time of renewal of its
registration. A firm which begins providing these services must
commence a peer review within 18 months of the date of the
issuance of its initial report as defined in Subsection 58-26a-
102(16).

(9) Mergers, Combinations, Dissolutions or Separations.

(a) Mergers or combinations: In the event that two or
more firms are merged or sold and combined, the surviving firm
shall retain the year of review of the largest firm.

(b) Dissolutions or separations: In the event that a firm is
divided, the new firms shall retain the year of review of the
former firm. In the event that this period is less than 12 months,
a new year shall be assigned so that the review occurs after 12
months of operation.

(c) Upon application to the administering organization and
a showing of hardship caused solely by compliance with R156-
26a-303a(10)(a) or (b), the Division may authorize a change in
a firm's year of review.

(10) Extension.

(a) If the firm can demonstrate that the time established for
the conduct of a peer review will create an unreasonable
hardship upon the firm, the Division may approve an extension
not to exceed 180 days from the date the peer review was
originally scheduled. A request for extension shall be addressed
in writing by the firm to the Division with a copy to the
administering organization responsible for administration of that
firm's peer review. The written request for extension must be
received by the Division and the administering organization not
less than 30 days prior to the date of scheduled review or the
request will not be considered. The Division shall inform the
administering organization of the approval of any extension.

(11) Retention of Documents Relating to Peer Reviews.

(a) All documentation necessary to establish that each peer
review was performed in conformity with peer review standards
adopted by the board, including the peer review working papers,
the peer review report, comment letters and related
correspondence indicating the firm's concurrence or
nonconcurrence, and any proposed remedial actions and related
implementation shall be maintained.

(b) The documents described in R156-26a-303a(12)(a)
shall be retained for a period of time corresponding to the
designated retention period of the relevant administering
organization. In no event shall the retention period be less than
90 days.

(12) Costs and Fees for Peer Review.

(a) All costs associated with firm-on-firm reviews will be
negotiated between the firm and the reviewer and paid directly
to the reviewer. All costs associated with committee assigned
review team (CART) reviews will be set by the administering
organization. The administering organization will collect the
fees associated with CART reviews and pay the reviewer.

(b) All costs associated with the administration of the
review process, including the administering organization and the
PROC, will be paid from fees charged to the firms. The fees
will be collected by the administering organization. The
schedule of fees will be included in the administering
organization's proposal. The fee schedule will specify how
much is to be paid each year and will be based on the firm size.

(13) Peer Review Administered by the Division of



UAC (As of June 1, 2004)

Printed: September 14, 2004

Page 56

Occupational and Professional Licensing.

(a) Any firms not participating in a peer review program
administered by an administering organization approved by the
Division will be administered by the division.

(14) All financial statements, working papers, or other
documents reviewed are confidential.  Access to those
documents shall be limited to being made available, upon
request, to the Peer Review Committee or the technical reviewer
for purposes of assuring that peer reviews are performed
according to professional standards.

R156-26a-303b. Renewal and Reinstatement Requirements -
Continuing Professional Education (CPE).

(1) All CPAs are required to maintain current knowledge,
skills, and abilities in all areas in which they provide services in
order to provide services in a competent manner. To maintain
or to obtain the knowledge, skills and abilities to competently
provide services, a CPA may be required to obtain CPE above
and beyond the 80 minimum CPE credits specified in Section
58-26a-304.

(a) The following standards have been broadly stated in
recognition of the diversity of practice and experience among
CPAs. They establish a framework for the development,
presentation, measurement, and reporting of CPE programs and
thereby help to ensure that CPAs maintain the required
knowledge, skills and abilities necessary to competently provide
services and to enable to the CPA to provide evidence of
meeting the minimum CPE requirements specified under these
rules.

(2) General Standards for CPAs.

(a) Standard No. 1. All CPAs must participate in CPE
learning activities that maintain and/or improve their
professional competence. This CPE mustinclude a minimum of
80 hours of CPE in each two-year period as specified in
Subsection 58-26a-304(1).

(i) The term "must", as used in these standards, means
departure from those specific standards is not permitted. The
term "should", as used in these standards, means that CPAs and
CPE program sponsors are expected to follow such standards as
written and are required to justify any departures from such
standards when unusual circumstances warrant such departures.

(i) Selection of CPE learning activities should be a
thoughtful, reflective process addressing the individual CPA's
current and future professional plans, current knowledge and
skills level, and desired or needed additional competence to
meet future opportunities and/or professional responsibilities.

(iii) A CPA's field of employment does not limit the need
for CPE. CPAs performing professional services need to have a
broad range of knowledge, skills, and abilities. Thus, the
concept of professional competence should be interpreted
broadly. Accordingly, acceptable continuing education
encompasses programs contributing to the development and
maintenance of both technical and non-technical professional
skills.

(iv)  Acceptable CPE subjects include accounting,
assurance/auditing, consulting services, specialized knowledge
and applications, management, taxation, and ethics. Other
subjects, including personal development, may also be
acceptable if they maintain and/or improve the CPA's
professional competence. Such subjects may include, but are
not limited to: accounting and auditing, taxation, management
advisory services, information technology, communication arts,
mathematics, statistics, probability and quantitative analysis,
economics, business law and litigation support, functional fields
of business such as finance, production, marketing, personnel
relations, development and management, business management
and organizations, social environment of business, and
specialized areas of industry such as film industry, real estate, or
farming.

(v) To help guide their professional development, CPAs
may find it useful to develop a learning plan. The learning plan
can be used to evaluate learning and professional competence
development.

(A) A learning plan means a structured process that helps
guide CPAs in their professional development. A learning plan
is used to evaluate and document learning and professional
competence development. A learning plan should be reviewed
regularly and modified as a CPA's professional competence
needs change. A learning plan should include:

(I) a self-assessment of the gap between current and
needed knowledge, skills, and abilities;

(I) a set of learning objectives arising from this
assessment; and

(II) learning activities to be undertaken to fulfill the
learning plan.

(b) Standard No 2. CPAs should comply with all
applicable CPE requirements and should claim CPE credit only
for CPE programs when the CPE program sponsors have
complied with the Standards for CPE Program Presentation
(Nos. 8 - 11) and Standard for CPE Program Reporting No. 17.

(i) In addition to minimum CPE requirements specified in
these rules, CPAs are responsible for compliance with all
applicable CPE requirements, rules, and regulations of other
state licensing bodies, other governmental entities and other
professional organizations or bodies who have standard setting
authority. CPAs should contact each appropriate entity to which
they report to determine its specific requirements or any
exceptions it may have to the standards presented herein.

(i) Periodically, CPAs may participate in learning
activities which do not comply with all applicable CPE
requirements, for example specialized industry programs offered
through industry sponsors. If CPAs propose to claim credit for
such learning activities, they should retain all relevant
information regarding the program to provide documentation to
the Division, other state licensing bodies, and/or all other
professional organizations or bodies showing that the learning
activity is equivalent to one which meets all these or other
applicable Standards.

(c) Standard No. 3. CPAs are responsible for accurate
reporting of CPE credits earned and should retain appropriate
documentation of their participation in learning activities,
including: name and contact information of CPE program
sponsor, title and description of content, date of program,
location and number of CPE credits, all of which should be
included in documentation provided by the CPE program
sponsor.

(i) Although CPAs are required to document a minimum
level of CPE hours, through periodic reporting of CPE, the
objective of CPE must always be maintenance/enhancement of
professional competence, not just attainment of minimum
credits.

(i) Compliance with regulatory and other requirements
mandates that CPAs keep documentation of their participation
in activities designed to maintain and/or improve professional
competence. In the absence of legal or other requirements for
longer retention, a CPA must retain documentation for a
minimum of five years from the end of the year in which the
learning activities were completed.

(iii) Participants must document their claims of CPE
credit. Examples of acceptable evidence of completion include:

(A) For group and independent study programs, a
certificate or other verification supplied by the CPE program
sponsor.

(B) For self-study programs, a certificate supplied by the
CPE program sponsor after satisfactory completion of an
examination.

(C) Forinstruction credit, a certificate or other verification
supplied by the CPE program sponsor.
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(D) For a university or college course that is successfully
completed for credit, a record or transcript of the grade the
participant received.

(E) For university or college non-credit courses, a
certificate of attendance issued by a representative of the
university or college.

(F) For published articles, books, or CPE programs, (1) a
copy of the publication (or in the case of a CPE program, course
development documentation) that names the writer as author or
contributor, (2) a statement from the writer supporting the
number of CPE hours claimed, and (3) the name and contact
information of the independent reviewer or publisher.

(d) Standard No. 4. CPAs who complete sponsored
learning activities that maintain or improve their professional
competence should claim the CPE credits recommended by CPE
program sponsors.

(i) CPAs may participate in a variety of sponsored learning
activities, such as workshops, seminars and conferences, self-
study courses, Internet-based programs, and independent study.
While CPE program sponsors determine credits, CPAs should
claim credit only for activities through which they maintained or
improved their professional competence. CPAs who participate
in only part of a program should claim CPE credit only for the
portion they attended or completed.

(ii) In order to qualify as CPE, an Internet-based program
must qualify as a group program as provided in Subsection
R156-26a-303b(3)(b)(i) or as a self-study program as provided
in Subsection R156-26a-303b(3)(g).

(e) Standard No. 5. CPAs may engage in independent
study under the direction of a CPE program sponsor who has
met the applicable standards for CPE program sponsors when
the subject matter and level of study maintain or improve their
professional competence.

(i) Independent study is an educational process designed
to permit a participant to learn a given subject under the
guidance of a CPE program sponsor one-on-one. Participants in
an independent study program should:

(A) Enter into a written learning contract with a CPE
program sponsor who must comply with the applicable
standards for CPE program sponsors.

(B) Accept the written recommendation of the CPE
program sponsor as to the number of credits to be earned upon
successful completion of the proposed learning activities. CPE
credits will be awarded only if:

(I) all the requirements of the independent study as
outlined in the learning contract are met;

(I) the CPE program sponsor reviews and signs the
participant's report;

(III) the CPE program sponsor reports to the participant
the actual credits earned; and

(IV) the CPE program sponsor provides the participant
with contact information.

(i1) The credits to be recommended by an independent
study CPE program sponsor should be agreed upon in advance
and should be equated to the effort expended to improve
professional competence. The credits cannot exceed the time
devoted to the learning activities and may be less than the actual
time involved.

(iii) Retain the necessary documentation to satisfy
regulatory requirements as to the content, inputs, and outcomes
of the independent study.

(iv) Complete the program of independent study in 15
weeks or less.

(3) Standards for CPE Program Sponsors (Standard 1),
Standards for CPE Program Development (Standards 2-7),
Standards for CPE Program Presentation (Standards 8-11),
Standards for Program Measurement (Standards 12-16), and
Standards for CPE Program Reporting (Standards 17-18). "CPE
sponsor", as used herein, means the individual or organization

responsible for setting learning objectives, developing the
program materials to achieve such objectives, offering a
program to participants, and maintaining the documentation
required by these standards. The term "CPE program sponsor”
may include associations of CPAs, whether formal or informal,
as well as employers who offer in-house programs.

(a) Standard No. 1. CPE program sponsors are responsible
for compliance with all applicable standards and other CPE
requirements.

(i) In addition to the minimum requirements under these
rules, CPE program sponsors may have to meet specific CPE
requirements of other state licensing bodies, other governmental
entities, and/or other professional organizations or bodies. CPE
program sponsors should contact the appropriate entity to
determine requirements.

(b) Standard No. 2. Sponsored learning activities must be
based on relevant learning objectives and outcomes that clearly
articulate the knowledge, skills, and abilities that can be
achieved by participants in the learning activities.

(i) Learning activities, meaning an educational endeavor
that improves or maintains professional competence, provided
by CPE program sponsors for the benefit of CPAs, should
specify the level, content, and learning objectives so that
potential participants can determine if the learning activities are
appropriate to their professional competence development
needs. Learning activity levels include, for example, basic,
intermediate, advanced, update, and overview as defined as
follows:

(A) Advanced. Learning activity level most useful for
individuals with mastery of the particular topic. This level
focuses on the development of in-depth knowledge, a variety of
skills, or a broader range of applications. Advanced level
programs are often appropriate for seasoned professionals
within organizations; however, they may also be beneficial for
other professionals with specialized knowledge in a subject area.

(B) Basic. Learning activity level most beneficial to CPAs
new to a skill or an attribute. These individuals are often at the
staff or entry level in organizations, although such programs
may also benefit a seasoned professional with limited exposure
to the area.

(C) Intermediate. Learning activity level that builds on a
basic program, most appropriate for CPAs with detailed
knowledge in an area. Such persons are often at a mid-level
within the organization, with operational and/or supervisory
responsibilities.

(D) Overview. Learning activity level that provides a
general review of a subject area from a broad perspective. These
programs may be appropriate for professionals at all
organizational levels.

(E) Update. Learning activity level that provides a general
review of new developments. This level is for participants with
a background in the subject area who desire to keep current.

(c) Standard No. 3. CPE program sponsors should develop
and execute learning activities in a manner consistent with the
prerequisite education, experience, and/or advance preparation
of participants.

(1) To the extent it is possible to do so, CPE program
sponsors should make every attempt to equate program content
and level with the backgrounds of intended participants. All
programs must clearly identify prerequisite education,
experience, and/or advance preparation, if any, in precise
language so that potential participants can readily ascertain
whether they qualify for the program.

(d) Standard No. 4. CPE program sponsors must use
activities, materials, and delivery systems that are current,
technically accurate, and effectively designed, and include
discussions of ethical issues that may apply to the subject
matter. CPE program sponsors must be qualified in the subject
matter.
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(i) To best facilitate the learning process, sponsored
programs and materials must be prepared, presented and updated
in a timely manner. Learning activities must be developed by
individuals or teams having expertise in the subject matter.
Expertise may be demonstrated through practical experience or
education.

(ii) CPE program sponsors must review the course
materials periodically to ensure that they are accurate and
consistent with currently accepted standards relating to the
program's subject matter.

(e) Standard No. 5. CPE program sponsors of group and
self-study programs must ensure learning activities are reviewed
by qualified persons other than those who developed them to
ensure that the program is technically accurate and current and
addresses the stated learning objectives. These reviews must
occur before the first presentation of these materials and again
after each significant revision of the CPE programs.

(i) Individuals or teams qualified in the subject matter
must review programs. When it is impractical to review certain
programs in advance, such as lectures given only once, greater
reliance should be placed on the recognized professional
competence of the instructors or presenters. Using independent
reviewing organizations familiar with these standards may
enhance quality assurance.

(f) Standard No. 6. CPE program sponsors of independent
study learning activities must be qualified in the subject matter.

(i) A CPE program sponsor of independent study learning
activities must have expertise in the specific subject area related
to the independent study. The CPE program sponsor must also:

(A) Review, evaluate, approve and sign the proposed
independent study learning contract, including agreeing in
advance on the number of credits to be recommended upon
successful completion.

(B) Review and sign the written report developed by the
participant in independent study.

(C) Retain the necessary documentation to satisfy
regulatory requirements as to the content, inputs, and outcomes
of the independent study.

(g) Standard No. 7. Self-study programs must employ
learning methodologies that clearly define learning objectives,
guide the participant through the learning process, and provide
evidence of a participant's satisfactory completion of the
program.

(i) To guide participants through a learning process, CPE
program sponsors of self-study programs must elicit participant
responses to test for understanding of the material, offer
evaluative feedback to incorrect responses, and provide
reinforcement feedback to correct responses. To provide
evidence of satisfactory completion of the course, CPE program
sponsors of self-study programs must require participants to
successfully complete a final examination with a minimum-
passing grade of at least 70 percent before issuing CPE credit
for the course.

(A) Evaluative feedback, as used in this subsection, means:
specific response to incorrect answers to questions in self-study
programs. Unique feedback must be provided for each incorrect
response, as each one is likely to be wrong for differing reasons.

(B) Reinforcement feedback, as used in this subsection,
means: specific responses to correct answers to questions in self-
study programs. Such feedback restates why the answer selected
was correct.

(i) Examinations may contain questions of varying format
(for example, multiple-choice, essay and simulations.) If
objective type questions are used, at least five questions per
CPE credit must be included on the final examination. For
example, the final examination for a five-credit course must
include at least 25 questions.

(iii) Self-study programs must be based on materials
specifically developed for instructional use. Self-study programs

requiring only the reading of general professional literature, IRS
publications, or reference manuals followed by a test will not be
acceptable. However, the use of the publications and reference
materials in self-study programs as supplements to the
instructional materials could qualify if the self-study program
complies with each of the CPE standards.

(h) Standard No. 8. CPE program sponsors must provide
descriptive materials that enable CPAs to assess the
appropriateness of learning activities. To accomplish this, CPE
program sponsors must inform participants in advance of:
learning objectives, prerequisites, program level, program
content, advance preparation, instructional delivery methods,
recommended CPE credit, and course registration requirements.
Instructional delivery methods, as used in this subsection,
means: delivery strategies such as case studies, computer-
assisted learning, lectures, group participation, programmed
instruction, teleconferencing, use of audiovisual aids, or work
groups employed in group, self-study, or independent study
programs.

(i) For potential participants to effectively plan their CPE,
the program sponsor should disclose the significant features of
the program in advance (e.g., through the use of brochures,
Internet notices, invitations, direct mail, or other
announcements). When CPE programs are offered in
conjunction with non-educational activities, or when several
CPE programs are offered concurrently, participants should
receive an appropriate schedule of events indicating those
components that are recommended for CPE credit. The CPE
program sponsor's registration policies and procedures should
be formalized, published, and made available to participants.

(i) CPE program sponsors should distribute program
materials in a timely manner and encourage participants to
complete any advance preparation requirements. All programs
should clearly identify prerequisite education, experience,
and/or advance preparation requirements, if any, in the
descriptive materials. Prerequisites should be written in precise
language so that potential participants can readily ascertain
whether they qualify for the program.

(i) Standard No. 9. CPE program sponsors must ensure
instructors are qualified with respect to both program content
and instructional methods used.

(i) Instructors are key ingredients in the learning process
for any group program. Therefore, it is imperative that CPE
program sponsors exercise great care in selecting qualified
instructors for all group programs. Qualified instructors are
those who are capable, through training, education, or
experience of communicating effectively and providing an
environment conducive to learning. They should be competent
and current in the subject matter, skilled in the use of the
appropriate instructional methods and technology, and prepared
in advance. As used in this subsection, Group Program means:
An educational process designed to permit a participant to learn
a given subject through interaction with an instructor and other
participants either in a classroom or conference setting or by
using the Internet.

(ii) CPE program sponsors should evaluate the instructor's
performance at the conclusion of each program to determine the
instructor's suitability to serve in the future.

(j) Standard No. 10. CPE program sponsors must employ
an effective means for evaluating learning activity quality with
respect to content and presentation, as well as provide a
mechanism for participants to assess whether learning objectives
were met.

(i) The objectives of evaluation are to assess participant
satisfaction with specific programs and to increase subsequent
program effectiveness. Evaluations, whether written or
electronic, should be solicited from participants and instructors
for each program session, including self-study, to determine,
among other things, whether:
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(A) Stated learning objectives were met.

(B) If applicable, prerequisite requirements were
appropriate.

(C) Program materials were accurate.

(D) Program materials were relevant and contributed to the
achievement of the learning objectives.

(E) Time allotted to the learning activity was appropriate.

(F) If applicable, individual instructors were effective.

(G) Facilities and/or technological equipment was
appropriate.

(H) Handout or advance preparation materials were
satisfactory.

(I) Audio and video materials were effective.

(ii) CPE program sponsors should periodically review
evaluation results to assess program effectiveness and should
inform developers and instructors of evaluation results.

(k) Standard No. 11. CPE program sponsors must ensure
instructional methods employed are appropriate for the learning
activities. Instructional methods means: delivery strategies such
as case studies, computer-assisted learning, lectures, group
participation, programmed instruction, teleconferencing, use of
audiovisual aids, or work groups employed in group, self-study,
or independent study programs. Learning activities should be
presented in a manner consistent with the descriptive and
technical materials provided.

(i) CPE program sponsors should evaluate the instructional
methods employed for the learning activities to determine if the
delivery is appropriate and effective. Integral aspects in the
learning environment that should be carefully monitored include
the number of participants and the facilities and technologies
employed in the delivery of the learning activity.

(ii) CPE program sponsors are expected to present learning
activities that comply with course descriptions and objectives.
Appropriate supplemental materials may also be used.

(1) Standard No. 12. Sponsored learning activities are
measured by program length, with one 50-minute period equal
to one CPE credit. One-half CPE credit increments (equal to 25
minutes) are permitted after the first credit has been earned in a
given learning activity.

(i) For learning activities in which individual segments are
less than 50 minutes, the sum of the segments should be
considered one total program. For example, five 30-minute
presentations would equal 150 minutes and should be counted
as three CPE credits.

(ii) When the total minutes of a sponsored learning activity
are greater than 50, but not equally divisible by 50, the CPE
credits granted should be rounded down to the nearest one-half
credit. Thus, learning activities with segments totaling 140
minutes should be granted two and one-half CPE credits.

(iii) While it is the participant's responsibility to report the
appropriate number of credits earned, CPE program sponsors
must monitor group learning activities to assign the correct
number of CPE credits.

(iv) For university or college credit courses that meet these
CPE Standards, each unit of college credit shall equal the
following CPE credits: semester system 15 credits; quarter
system 10 credits.

(v) For university or college non-credit courses that meet
these CPE standards, CPE credits shall be awarded only for the
actual classroom time spent in the non-credit course.

(vi) Credit is not granted to participants for preparation
time.

(vii) Only the portions of committee or staff meetings that
are designed as programs of learning and comply with these
standards qualify for CPE credit.

(m) Standard No. 13. CPE credit for self-study learning
activities must be based on a pilot test of the average completion
time.

(i) A sample of intended professional participants should

be selected to test program materials in an environment and
manner similar to that in which the program is to be presented.
The sample group of at least three individuals must be
independent of the program development group and possess the
appropriate level of knowledge before taking the program.

(i1) The sample does not have to ensure statistical validity.
CPE credits should be recommended based on the average
completion time for the sample. If substantive changes are
subsequently made to program materials, further pilot tests of
the revised program materials should be conducted to affirm or
amend, as appropriate, the average completion time.

(n) Standard No. 14. Instructors or discussion leaders of
learning activities should receive CPE credit for both their
preparation and presentation time to the extent the activities
maintain or improve their professional competence and meet the
requirements of these CPE standards.

(i) Instructors, discussion leaders, or speakers who present
a learning activity for the first time should receive CPE credit
for actual preparation time up to two times the number of CPE
credits to which participants would be entitled, in addition to the
time for presentation. For example, for learning activities in
which participants could receive 8 CPE credits, instructors may
receive up to 24 CPE credits (16 for preparation plus 8 for
presentation).

(i1) For repeat presentations, CPE credit can be claimed
only if it can be demonstrated that the learning activity content
was substantially changed and such change required significant
additional study or research.

(iii) The maximum credit for instructors, discussion
leaders or speakers cannot exceed 50 percent of the CPE
requirement.

(o) Standard No. 15. Writers of published articles, books,
or CPE programs should receive CPE credit for their research
and writing time to the extent it maintains or improves their
professional competence.

(i) Writing articles, books, or CPE programs for
publication is a structured activity that involves a process of
learning. For the writer to receive CPE credit, the article, book,
or CPE program must be formally reviewed by an independent
party. CPE credits should be claimed only upon publication.

(i) The maximum credit for books or articles cannot
exceed 25 percent of the CPE requirement.

(p) Standard No. 16. CPE credits recommended by a CPE
program sponsor of independent study must not exceed the time
the participant devoted to complete the learning activities
specified in the learning contract.

(i) The credits to be recommended by an independent
study CPE program sponsor should be agreed upon in advance
and should be equated to the effort expended to improve
professional competence. The credits cannot exceed the time
devoted to the learning activities and may be less than the actual
time involved.

(q) Standard No. 17. CPE program sponsors must provide
program participants with documentation of'their participation,
which includes the following: CPE program sponsor name and
contact information, participant's name, course title, course field
of study, date offered or completed, if applicable, location, the
name of the CPE registry issuing approval, and the approval
number assigned to that program by the Registry, type of
instructional/delivery method used, amount of CPE credit
recommended, verification by CPE program sponsor
representative.

(i) CPE program sponsors should provide participants with
documentation to support their claims of CPE credit. Acceptable
evidence of completion includes:

(A) For group and independent study programs, a
certificate or other verification supplied by the CPE program
sponsor.

(B) For self-study programs, a certificate supplied by the
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CPE program sponsor after satisfactory completion of an
examination.

(C) Forinstruction credit, a certificate or other verification
supplied by the CPE program sponsor.

(D) For a university or college course that is successfully
completed for credit, a record or transcript of the grade the
participant received.

(E) For university or college non-credit courses, a
certificate of attendance issued by a representative of the
university or college.

(F) For published articles, books, or CPE programs: (1) a
copy of the publication (or in the case of a CPE program, course
development documentation) that names the writer as author or
contributor, (2) a statement from the writer supporting the
number of CPE hours claimed, and (3) the name and contact
information of the independent reviewer(s) or publisher.

(r) Standard No. 18. CPE program sponsors must retain
adequate documentation for five years to support their
compliance with these standards and the reports that may be
required of participants.

(i) Evidence of compliance with responsibilities set forth
under these Standards which is to be retained by CPE program
sponsors includes, but is not limited to: records of participation,
dates and locations, instructor names and credentials, number of
CPE credits earned by participants, and results of program
evaluations.

(ii) Information to be retained by developers includes
copies of program materials, evidence that the program materials
were developed and reviewed by qualified parties, and a record
of how CPE credits were determined.

(iii) For CPE program sponsors offering self-study
programs, appropriate pilot test records must be retained
regarding the following:

(A) When the pilot test was conducted.

(B) The intended participant population.

(C) How the sample was determined.

(D) Names and profiles of sample participants.

(E) A summary of participants' actual completion time.

(4) Programs or Activities Which Do Not Qualify. The
following activities do not satisfy the standards for programs of
this section and are not eligible for satisfaction of CPE
requirements:

(a) Personal study: personal study includes reading
professional journals and publications, studying and researching
matters such as tax code revisions, practicing software programs
on a computer and watching video movies of a conference; and

(b) Committee meetings, dinner and luncheon meetings,
firm meetings or other activities that do not meet the standards
outlined in this section.

(5) Reporting Requirements. Each licensee applying for
license renewal shall report, by January 31 of each even
numbered year, demonstrating completion of at least the
minimum number of credits required in Section 58-26a-304 for
qualified continuing professional education hours completed for
the preceding two calendar years. Each person applying for
license reinstatement shall file a report at the time of application
demonstrating completion of the CPE required under Subsection
R156-26a-307.

(a) Such report shall be by means of one of the following:

(i) certification from an approved continuing professional
education registry of the hours of qualified continuing education
completed; or

(i) a report to the Division for review and approval of
continuing professional education.

(b) It is the responsibility of the applicant or licensee to
demonstrate to the Division that the applicant or licensee
successfully completed all CPE reported and meets the
requirements of this section or that the CPE has been approved
by an approved continuing professional education registry and

that reported courses maintained or increased the professional
competence of the applicant or licensee.

(6) Continuing Professional Education Registry. To
obtain approval as a continuing professional education registry,
an organization shall:

(a) be a professional association primarily consisting of
individuals licensed as certified public accountants;

(b) be organized and in good standing according to the
laws of the state;

(c) enter into a written agreement with the Division under
which the organization agrees to:

(i) review and approve only those programs which meet
the standards set forth under this section;

(ii) publish and disseminate to their members or other
CPAs on request, listings of continuing professional education
programs which meet the standards and are approved for
qualified continuing professional education credit;

(iii) maintain accurate records of qualified continuing
professional education completed by each of its registrants and
provide each of'its registrants with a certificate on a timely basis
to permit the registrant to file that certificate with the registrant's
application to the division for renewal or reinstatement of his
license as a certified public accountant. The certificate shall
contain the name of the instructor, the date of the program,
location of the program, title of the program, the name of the
sponsor, the name of the CPE registry issuing approval, and the
approval number assigned to that program by the Registry, and
the number of CPE hours granted; and

(iv) make records of approved of qualified continuing
professional education programs and records of qualified
continuing professional education completed by registrants
available for audit by representatives of the division, the board
or peer advisory committees of the board.

(7) Fees. A registry may charge a reasonable fee to
registrants for services provided for approval of courses.
Sponsors of approved courses may charge a lower fee to
members of the sponsoring association for participation as a
registrant than it charges to non-members of the association.

(8) Other CPE requirements and failure to complete CPE
requirements.

(a) Interim Licensure CPE requirements. Those
individuals who become licensed or certified between renewal
periods shall be required to complete CPE based upon ten hours
per calendar quarter for the remaining quarters of the reporting
period.

(b) Carry Forward Provision. A licensee who completes
more than 80 hours of CPE during the two year reporting period
may carry forward up to 40 hours to the next succeeding
reporting period.

(c) Failure to comply with CPE requirements.

(i) Failure to meet the 80 hour requirement. An individual
holding a current Utah license who fails to complete the
required 80 hours of CPE by the reporting deadline will not be
allowed to renew their license unless they complete and report
to the division at least 30 days prior to their expiration date two
times the number of CPE hours the license holder was short for
the reporting period (penalty hours). The penalty hours shall
not be considered to satisfy in whole or part any of the CPE
hours required for subsequent renewal of the license.

(i) Non-Qualifying or Disqualified CPE hours. An
individual who reports nonqualifying hours or who has hours
disqualified by the Utah Board of Accountancy shall not be
allowed to renew their license unless they complete and report
to the division, within 60 days of receiving notification by the
division of their shortage and the relevant penalty hours
requirement under R156-26-303b(8)(c)(i).

(iii) Waiver for Medical Reasons. A licensee may request
the board to waive the requirements or grant an extension for
continuing professional education on the basis that the licensee
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was not able to complete the continuing professional education
due to medical or related conditions confirmed by a qualified
health care provider. Such medical confirmation shall include
the beginning and ending dates during which the medical
condition would have prevented the licensee from completing
the continuing professional education, the extent of the medical
condition and the effect that the medical condition had upon the
ability of the licensee to continue to engage in the practice of
accountancy. The board in determining whether the waiver is
appropriate shall consider whether or not the licensee continued
to be engaged in the practice of accountancy practice on a full
or part time basis during the period specified by the medical
confirmation. Granting a waiver of meeting the minimum CPE
hours shall not be construed as a waiver of a CPA being
required to provide services in a competent manner with current
knowledge, skill and ability. When medical or other conditions
prevent the CPA from providing services in a competent
manner, the CPA shall refrain from providing such services.

R156-26a-303c. Renewal Cycle.

In accordance with Subsection 58-1-308(1), the renewal
date for the two-year renewal cycle applicable to licensees under
Title 58, Chapter 26a is established by rule in Section R156-1-
308.

R156-26a-303d. Renewal Procedures.
Renewal procedures shall be in accordance with Section
R156-1-308.

R156-26a-305. Use of Certified Public Accountant (CPA)
Title.

An individual who has a current CPA license issued by any
other state may use the title or designation "Certified Public
Accountant" but may only practice public accountancy in the
state of Utah if currently licensed in the state of Utah or if
performing public accountancy which is incidental to regular
practice in another state as defined in Subsection 58-26a-305(1)
and as further clarified in R156-26a-102(4).

R156-26a-307. Reinstatement of Licenses.

(1) An individual having held a Utah license which has
expired for failure to renew for nonpayment of fees, or an
individual applying for reinstatement from emeritus status, may
be relicensed upon satisfactory completion of:

(a) submission of an application on forms supplied by the
division which shall contain information as to why the person
allowed their license to lapse;

(b) 80 hours of acceptable CPE, completed within the 12
months preceding the submission of an application for
reinstatement, which shall include a minimum of 16 hours in
accounting or auditing or both and shall include successful
completion of the AICPA Ethics Self-Study Examination and
the Utah Law and Rules Examination with a minimum score of
at least the minimum score required for initial licensure.
Successful completion of the two examinations will count as
eight hours of CPE towards the 80 hour requirement.

(i) The requirements in Subsection R156-26-307(1)(b) are
waived if the reinstatement applicant has not been practicing
within the state of Utah since the expiration of the license being
reinstated, the reinstatement applicant has continuously since the
expiration been licensed and practicing in another state and the
reinstatement applicant demonstrates that the applicant has met
all the CPE requirements that would have been applicable in the
state of Utah during the time the license was expired in the state
of Utah.

(ii) The requirements in Subsection R156-26a-307(1)(b)
are waived, if the applicant failed to renew because of
inadvertent failure to pay the renewal fees, to sign application
documents, or to meet similar technical application requirements

and the application for reinstatement is filed with the Division
within 24 months after expiration date of the license and at time
of application for reinstatement the applicant demonstrates by
proof of attendance at acceptable CPE courses that at all times
the applicant was in full compliance with the CPE requirements.

(2) Alicensee who reinstates their license must obtain ten
hours of CPE per full calendar quarter remaining in the current
CPE reporting period after reinstatement is granted.

(3) The number of hours required to reinstate the license
shall not be considered to satisfy in whole or part any of the 80
hours of CPE required for subsequent renewal of the license.

R156-26a-501. Unprofessional Conduct.

"Unprofessional conduct" includes:

(1) alicensee willfully failing to comply with continuing
professional education or fraudulently reporting continuing
professional education; or

(2) commission of an act or omission that fails to conform
to the accepted and recognized standards and ethics of the
profession including those stated in the "Code of Professional
Conduct" of the American Institute of Certified Public
Accountants (AICPA) as adopted January 12, 1998, as
amended, January 14, 1992 and October 28, 1997, which is
hereby incorporated by reference.

KEY: accountants, licensing, peer review, continuing
professional education
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R156. Commerce, Occupational and Professional Licensing.
R156-71. Naturopathic Physician Practice Act Rules.
R156-71-101. Title.

These rules are known as the "Naturopathic Physician
Practice Act Rules."

R156-71-102. Definitions.

In addition to the definitions in Title 58, Chapters 1 and 71,
as used in Title 58, Chapters 1 and 71, or these rules:

(1) "Approved clinical experience program" or "residency
program" as used in Subsections 58-71-302(1)(e) and 58-71-
304.2(1)(b), means a minimum 12 month program associated
with a naturopathic medical school or college accredited by the
Council of Naturopathic Medical Education.

(2) "Direct supervision" as used in Subsection 58-71-
304.2(1)(b), means the supervising naturopathic physician,
physician and surgeon, or osteopathic physician is responsible
for the naturopathic activities and services performed by the
naturopathic physician intern and is normally present in the
facility and when not present in the facility is available by voice
communication to direct and control the naturopathic activities
and services performed by the naturopathic physician intern.

(3) "Direct and immediate supervision" of a medical
naturopathic assistant ("assistant") as used in Subsections 58-71-
102(6) and 58-71-305(7), means that the licensed naturopathic
physician is responsible for the activities and services performed
by the assistant and will be in the facility and immediately
available for advice, direction and consultation.

(4) "Naturopathic physician intern" or "intern" means an
individual who qualifies for a temporary license under Section
58-71-304.2 to engage in a naturopathic physician residency
program recognized by the division under the direct supervision
of an approved naturopathic physician, physician and surgeon,
or osteopathic physician.

(5) "NPLEX" means the Naturopathic Physicians
Licensing Examinations.

(6) "Qualified continuing education," as used in these
rules, means continuing education that meets the standards set
forth in Subsection R156-71-304.

(7) "Unprofessional conduct," as defined in Title S8,
Chapters 1 and 71, is further defined, in accordance with
Subsection 58-1-203(5), in Section R156-71-502.

R156-71-103. Authority - Purpose.

These rules are adopted by the division under the authority
of Subsection 58-1-106(1) to enable the division to administer
Title 58, Chapter 71.

R156-71-104. Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule
R156-1 is as described in Section R156-1-107.

R156-71-202. Naturopathic Physician Formulary.

(1) In accordance with Subsections 58-71-102(8) and 58-
71-202, the naturopathic physician formulary which consists of
noncontrolled substance legend medications deemed appropriate
for the scope of practice of naturopathic physicians, the
prescription of which is approved by the Division in
collaboration with the Naturopathic Formulary Advisory Peer
Committee, consists of the following legend drugs, listed by
category:

Adrenergic Stimulators, limited to: Albuterol, Epinephrine,
and Metaproteranol;

Ace Inhibitors;

Amino Acids;

Anesthetics (local);

Antiemetics;

Antifungals, limited to: Nystatin and Fluconazole;

Antigout;

Antihistamines;

Anti-inflammatories, except DMARDS;

Antimicrobials (oral), limited to: Pencillins, 1st and 2nd
generation Cephalosporins, Tetracyclines, Macrolides, Azalides,
Lincosamines, Metronidazole, Hydantoins, and Sulfas;

Antimicrobials (ophthamologic), limited to: Sulfas and
Macrolides;

Antimicrobials (topical);

Antivirals, limited to Acyclovir;

Biologics, limited to: Skin Testing, CDC recommended
Immunizations, Toxoids, and Immunoglobulin;

Calcium Channel Blockers (2nd Generation
Diphydramine);

Contraceptives, except implants and injections;

Corticosteroids (oral or topical), except Opthamologic
Preparations;

Diabetic Agents, limited to: Insulin, and oral
Hypoglycemics, except Thiazolidinediones;

Diuretics, limited to: Thiazide or Loop;

Electrolyte and Fluid Replacements;

Enzymes, limited to: Digestive and Proteolytic;

H2 Blockers;

Hormones (oral or topical), limited to: Estrogen,
Progestins, and Thyroid;

Leukotrine modulators;

Migraine Preparations, limited to: Ergotamines and
Sumatriptin;

Minerals: Macro and Micro;

Osteoporosis agents, limited to: Calcitonin and Raloxifene;

Oxygen;

Proton-Pump Inhibitors;

Urinary Antispasmodics;

Vitamins;

Other: Methergine and Pitocin, limited to use only after
the uterus has been emptied;

Silver Nitrate.

(2) New categories or classes of drugs will need to be
approved as part of the formulary prior to
prescribing/administering.

(3) The licensed naturopathic physician has the
responsibility to be knowledgeable about the medication being
prescribed or administered.

R156-71-302. Qualifications for Licensure - Examination
Requirements.

In accordance with Subsections 58-71-302(1)(f) and 58-
71-302(2)(c), the licensing examination sequence required for
licensure is as follows:

(1) NPLEX Basic Science Series, the State of Washington
Basic Science Series or the State of Oregon Basic Science
Series;

(2) NPLEX Clinical Series;

(3) NPLEX Homeopathy;

(4) NPLEX Minor Surgery; and

(5) the Utah Naturopathic Physician Practice Act Law and
Rule Examination.

R156-71-303. Renewal Cycle - Procedures.

(1) In accordance with Subsection 58-1-308(1), the
renewal date for the two year renewal cycle applicable to
licensees under Title 58, Chapter 71 is established by rule in
Section R156-1-308.

(2) Renewal procedures shall be in accordance with
Section R156-1-308.

R156-71-304. Qualified Continuing Education.

(1) In accordance with Subsection 58-71-304(1)(a),
qualified continuing education shall consist of 24 hours of
qualified continuing professional education in each preceding
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two year period of licensure.

(2) If a licensee allows his license to expire and the
application for reinstatement is received by the division within
two years after the expiration date the applicant shall:

(a) submit documentation of having completed 24 hours of
qualified continuing professional education required for the
previous renewal period; and

(b) submit documentation of having completed a pro rata
amount of qualified continuing professional education based
upon one hour of qualified continuing professional education
for each month the license was expired for the current renewal
period.

(3) If the application for reinstatement is received by the
division more than two years after the date the license expired,
the applicant shall complete a minimum of24 hours of qualified
continuing professional education and additional hours as
determined by the board to clearly demonstrate the applicant is
currently competent to engage in naturopathic medicine.

(4) The standards for qualified continuing education are as
follows:

(a) content must be relevant to naturopathic practice and
consistent with the laws and rules of this state;

(b) under sponsorship of:

(i) an approved college or university; or

(ii) a professional association or organization representing
a licensed profession whose program objectives are related to
naturopathic practice;

(c) learning objectives must be reasonably and clearly
stated;

(d) teaching methods must be clearly stated and
appropriate;

(e) faculty must be qualified, both in experience and in
teaching expertise;

(f) there must be a written post course or program
evaluation; and

(g) documentation of attendance must be provided.

(5) Qualified continuing education shall consist of at least
10 hours of seminars, conferences or workshops addressing case
management and prescribing of legend drugs.

(6) Audits of a licensee's continuing education hours may
be done on a random basis by the division in collaboration with
the board.

(7) A licensee shall be responsible for maintaining
competent records of completed qualified professional education
for a period of two years after close of the two year period to
which the records pertain. It is the responsibility of the licensee
to maintain this information with respect to qualified
professional education to demonstrate it meets the requirements
under this section.

(8) The division in collaboration with the board may grant
a waiver of continuing education requirements to a waiver
applicant who documents he is engaged in full time activities or
is subjected to circumstances which prevent the licensee from
meeting the continuing professional education requirements
established under this section. A waiver may be granted for a
period of up to four years. However, it is the responsibility of
the licensee to document the reasons and justify why the
requirement could not be met.

R156-71-502. Unprofessional Conduct.
"Unprofessional conduct" includes failure to comply with
the approved formulary.

KEY: licensing, naturopaths, naturopathic physician*
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R162. Commerce, Real Estate.
R162-3. License Status Change.
R162-3-1. Status Changes.

3.1. A licensee must notify the Division within ten
working days of any status change. Status changes are effective
on the date the properly executed forms and appropriate non-
refundable fees are received by the Division. Notice must be on
the forms required by the Division.

3.1.1. Change of name requires submission of official
documentation such as a marriage or divorce certificate, or
driver's license.

3.1.2. Change of business, home address or mailing
address requires written notification. A post office box without
a street address is unacceptable as a business or home address.
The licensee may designate any address to be used as a mailing
address.

3.1.3. Change of name of a brokerage must be
accompanied by evidence that the new name has been approved
by the Division of Corporations, Department of Commerce.

3.1.4. Change of Principal Broker of a real estate
brokerage which is a sole proprietorship, requires closure of the
registered entity. The new principal broker will activate the
Registered Company and provide proof from the Division of
Corporations of the authorization to use the DBA. Change cards
will be required for the terminating Principal Broker, new
Principal Broker and all licensees affiliated with the brokerage.

3.1.5. Change of a Principal Broker within an entity which
is not a sole proprietorship requires written notice from the
entity signed by both the terminating Principal Broker and the
new Principal Broker.

R162-3-2. Unavailability of Licensee.

3.2. If alicensee is not available to properly execute the
form required for a status change, the status change may still be
made provided a letter advising of the change is mailed by
certified mail to the last known address of the unavailable
licensee. A verified copy of the letter and proof of mailing by
certified mail must be attached to the form when it is submitted
to the Division.

R162-3-3. Transfers.

3.3. Prior to transferring from one principal broker to
another principal broker, the licensee must mail or deliver to the
Division written notice of the change on the form required by
the Division.

R162-3-4. Inactivation.

3.4. To voluntarily inactivate a license, the licensee must
deliver or mail to the Division a written request for the change
signed by both the licensee and principal broker.

3.4.1. Prior to placing his license on an inactive status, a
principal broker must provide written notice to each licensee
affiliated with him of that licensing status change. Evidence of
that written notice must be provided to the Division in order to
process the status change. The inactivation of the license of a
principal broker will also cause the licenses of all affiliated
licensees to be immediately inactivated if they do not transfer
their licenses in accordance with R162-3.3 prior to the effective
date of the principal broker's status change.

3.4.2. The non-renewal, suspension, or revocation of the
license of a principal broker will cause the licenses of all
affiliated licensees to be immediately inactivated if they do not
transfer their licenses in accordance with R162-3.3 prior to the
effective date of the principal broker's status change.

3.4.2.1. When a principal broker is notified that his license
will be suspended or revoked, he must, prior to the effective date
of the suspension or revocation, provide written notice to each
licensee affiliated with him of that status change. In addition,
the Division shall send written notice to each sales agent,

associate broker, or branch broker of the effective date of
inactivation and the process for transfer.

3.4.3. The principal broker may involuntarily inactivate
the license of the sales agent or associate broker by complying
with R162-3.2.

R162-3-5. Activation.

3.5. Alllicensees changing to active status must submit to
the Division the applicable non-refundable activation fee, a
request for activation in the form required by the Division, and,
if the license was on inactive status at the time of last license
renewal, proof of completion of the examination within six
months prior to applying to activate or proof of completion of
the 12 hours of continuing education that the licensee would
have been required to complete in order to renew on inactive
status.

3.5.1 Continuing Education for Activation. Courses that
have been approved by the Division for continuing education
purposes in the following topics will be acceptable toward the
continuing education required for activation: agency, contract
law, the Real Estate Purchase Contract and other state-approved
forms, ethics, Utah law, and closing/settlement.

3.5.1.1 To qualify as continuing education for activation,
all courses submitted must have been completed within one year
before activation.

3.5.1.2 Continuing education that was submitted to
activate a license may not be used again toward the continuing
education required on the licensee's next renewal.

R162-3-6. Renewal and Reinstatement.

3.6.1 A license renewal notice shall be sent by the
Division to the licensee at the mailing address shown on the
division records. The renewal notice shall specify the
requirements for renewal and shall require that the licensee
document or certify that the requirements have been met. The
licensee must apply to renew and pay all applicable fees on or
before the expiration shown on the notice. Renewal of an active
Principal Broker license requires certification in the form
required by the division that the business name under which the
licensee is operating is still current and in good standing with
the Division of Corporations and that all real estate trust
accounts are current.

3.6.1.1 Continuing education requirement. All licensees
with active licenses who are applying to renew shall have
completed the 12 hours of approved continuing education
required by Section 61-2-9 prior to submitting their applications
for renewal.

3.6.1.2 Applications filed by mail. The division will
consider a properly completed application that has been
postmarked on or before the expiration date shown on the
renewal notice to have been timely filed.

3.6.1.3 Documentation of continuing education. Any
licensee who renews on-line on the division's web site and
certifies that the required continuing education has been
completed shall maintain the original course completion
certificates supporting that certification for three years following
renewal. The licensee shall produce those certificates for audit
upon request by the division.

3.6.1.4 Misrepresentation on application. Any
misrepresentation in an application for renewal will be
considered a separate violation of these rules and separate
grounds for disciplinary action against the licensee, regardless
of whether the application is filed with the division by mail or
in person, or made on-line.

3.6.2. Alicense expires if'it is not renewed on or before its
expiration date. When an active license expires, the licensee's
affiliation with a principal brokerage automatically terminates.

3.6.3 The license may be renewed for a period of thirty
days after the expiration date by meeting all of the conditions
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for renewal and, in addition, paying a non-refundable late fee,
and, if the licensee will be actively licensed, submitting the
forms required by the Division to activate a license.

3.6.4. After this 30-day period and until six months after
the expiration date the license may be reinstated by meeting all
of the conditions for renewal and, in addition: a) paying a non-
refundable late fee and a non-refundable reinstatement fee; b)
submitting proof of the 12 hours of continuing education that is
required to renew a license and the 12 additional hours of
continuing education required by Section 61-2-9(2)(c)(ii); and
c) if the licensee will be actively licensed, submitting the forms
required by the Division to activate a license.

3.6.4.1 Additional Continuing Education Hours for
Reinstatement. Courses that have been approved by the
Division for continuing education purposes in the following
topics will be acceptable toward the additional 12 hours of
continuing education required for reinstatement by Section 61-
2-9(2)(c)(ii): agency, contract law, the Real Estate Purchase
Contract and other state-approved forms, ethics, Utah law, and
closing/settlement.

3.6.4.1.1 Continuing education hours that are submitted to
reinstate a license may not be the same continuing education
hours that were submitted toward a licensee's prior renewal.
Continuing education hours that are submitted to reinstate a
license may not be used again toward the continuing education
required on the licensee's next renewal.

3.6.5. Ifthe licenses of licensees affiliated with a principal
broker are inactivated because of the principal broker's failure
to renew his license when due, the failure to renew the license
in a timely manner shall be separate grounds for disciplinary
action against the principal broker.

3.6.6. Ifthe Division has received a licensee's application
for renewal in a timely manner but the information is
incomplete, the division may grant the licensee a 15-day grace
period to complete the application, during which time the
division shall extend the license.

3.6.7. Education credit will be given for a course taken in
another state provided the course has been certified for
continuing education purposes in another state. These courses
shall meet the Utah requirement of protection of the public,
except that credit will not be given for education where the
subject matter pertains to another state's license laws.

3.6.7.1. Prior approval must be obtained from the division
before credit will be granted. Evidence must be provided to the
Division that the course was certified by another licensing
jurisdiction at the time the course was taken.

KEY: real estate business
May 20, 2004 61-2-5.5
Notice of Continuation June 3, 2002
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R277. Education, Administration.

R277-105. Recognizing Constitutional Freedoms in the
Schools.

R277-105-1. Definitions.

A. "Board" means the Utah State Board of Education.

B. "Conscience" means a standard based upon learned
experiences, a personal philosophy or system of belief, religious
teachings or doctrine, an absolute or external sense of right and
wrong which is felt on an individual basis, a belief in an external
Absolute, or any combination of the foregoing.

C. "Discretionary time" for students means school-related
time that is not instructional time. It includes free time before
and after school, during lunch and between classes or on buses,
and private time before athletic and other events or activities.

D. "District" or "school district" means a public school
district, the Utah Schools for the Deaf and the Blind, or an
Applied Technology Center.

E. "Exercise of religious freedom" means the right to
choose or reject religious, theistic, agnostic, or atheistic
convictions and to act upon that choice.

F. "Guardian" means a person who has been granted legal
guardianship of a child in accordance with state law.

G. "Instructional time" means time during which a school
is responsible for a student and the student is required or
expected to be actively engaged in a learning activity. It
includes instructional activities in the classroom or study hall
during regularly scheduled hours, required activities outside the
classroom, and counseling, private conferences, or tutoring
provided by school employees or volunteers acting in their
official capacities during or outside of regular school hours.

H. "Parent" means a biological or adoptive parent who has
legal custody of a child.

I. "USOE" means the Utah State Office of Education.

R277-105-2. Authority and Purpose.

A. This rule is adopted pursuant to Utah Constitution
Article X, Section 3 which vests general control and supervision
of public education in the Board. The rule is based upon the
First Amendment to the Constitution of the United States;
Article I, Section 4, Article III, Sections 1 and 4, and Article X,
Section 1 of the Utah State Constitution which speak of rights
of conscience, perfect toleration of religious sentiment, the free
exercise of religion, and prohibitions against the establishment
of religion or the imposition of sectarian control in the schools;
Section 53A-13-101(4), which directs that curriculum
promoting respect for parents and home, morality, qualities of
character and respect for and an understanding of the
Constitutions of the United States and the State of Utah be
taught in connection with regular school work; and Sections
53A-13-101.1 through 53A-13-101.3, which provide direction
for the USOE and school districts regarding curriculum,
freedom of conscience, exercise of religious freedoms, and
student expression.

B. The purpose of this rule is to help public school
officials to protect and accommodate individual rights in the
operation of Utah's schools.

R277-105-3. Interpretive Context for the Rule.

A. The Board recognizes the importance of religious belief
and practice and other expressions of conscience in the lives of
many people, the critical role that such beliefs have played in
the development of societies and cultures throughout the world,
and the influence that these beliefs continue to have on concepts
and interpretations relating to school curricula. The Board also
recognizes that Utah is becoming a pluralistic society with an
increasing diversity of peoples and beliefs, and that this
diversity will require the development of greater tolerance and
understanding among the people of the state.

B. The Constitution of Utah prohibits the use of the

powers of government to encourage or discourage religious
beliefs or practices, or to repress rights of conscience. Given
their unique relationship to children attending the public
schools, school officials must be particularly careful to remain
neutral in matters relating to religion, while striving to
accommodate the religious beliefs and practices and the freedom
of conscience of students and their parents.

C. Court decisions interpreting Constitutional
establishment clause provisions are a commonly used source for
information about acceptable relationships between government
and religion. The Board has attempted to reflect applicable
rulings in the development of this rule. Because of the relative
absence of court interpretations concerning the meaning of the
Utah Constitution as applied to the public schools, this rule
places primary reliance upon interpretations of related clauses
in the First Amendment to the United States Constitution. In
applying the rule, school officials may presume that any
accommodation of religion which would be permissible under
applicable rulings interpreting the First Amendment to the
United States Constitution, and has not been prohibited in a
decision interpreting Utah law which is binding upon the Utah
public education system, is permissible in the schools of the
State of Utah.

R277-105-4. Creation and Implementation of Curriculum.

A. A study, performance, or display which includes
examination of or presentations about religion, religious thought
or expression, or the influence thereof in music, art, literature,
law, politics, history, or any other portion of the curriculum may
be undertaken in the public schools so long as it is designed to
achieve permissible educational objectives and is presented
within the context of the approved curriculum.

B. The objective study of comparative religions is
permissible, but no religious tenet, belief, or denomination may
be given inappropriate emphasis.

C. No aspect of cultural heritage, political or moral theory,
or societal value may be either included or excluded from
consideration in the public schools primarily because it
explicitly or implicitly contains theistic, agnostic, or atheistic
assumptions.

D. An analysis of religion, deity, an absolute moral
principle, or any other concept that may contain a theistic,
agnostic, or non-theistic assumption, may be presented when
included as an appropriate component or aspect of a broader
study, display, presentation, or discussion regarding cultural
heritage, political theory, moral theory or a societal value.

R277-105-5. Requests for Waiver of Participation in School
Activities.

A. A parent, a legal guardian of a student, or a secondary
student may request a waiver of participation in any portion of
the curriculum or school activity which the requesting party
believes to be an infringement upon a right of conscience or the
exercise of religious freedom in any of the following ways:

(1) it would require an affirmance or denial of a religious
belief or right of conscience;

(2) it would require participation in a practice forbidden
by a religious belief or practice, or right of conscience; or

(3) it would bar participation in a practice required by a
religious belief or practice, or right of conscience.

B. A claimed infringement under Subsection A must rise
to a level of belief that the requested conduct violates a superior
duty which is more than personal preference.

C. Ifaminor student seeks a waiver of participation under
Subsection A, the school shall promptly notify the student's
parent or legal guardian about the student's choice. In the event
of a conflict, a parent's or legal guardian's wishes shall prevail
over those of a minor student.

D. A parent, guardian, or secondary student requesting a



UAC (As of June 1, 2004)

Printed: September 14, 2004

Page 67

waiver of participation under Subsection A may also suggest an
alternative that requires reasonably equivalent performance by
the student of the objective of the curriculum or activity that is
believed to be objectionable.

E. In responding to a request under Subsection A, the
school shall:

(1) waive participation by the student in the objectionable
curriculum or activity;

(2) provide a reasonable alternative as suggested by the
parent or secondary student, or other reasonable alternative
developed in consultation with the requesting party, that will
achieve the objectives of the portion of the curriculum or
activity for which waiver is sought; or

(3) deny the request.

F. A request for waiver of required participation shall not
be denied unless the responsible school official finds that
requiring the participation of that particular student is the least
restrictive means necessary to achieve a specifically identified
educational objective in furtherance of a compelling
governmental interest.

G. In responding to a request under Subsection A, the
school shall not require an affected student to accept a sub-
standard or educationally deficient alternative that is
unreasonably burdensome.

H. Permitting the submission of requests for participation
waivers, and the provision of reasonable alternatives, is intended
to facilitate appropriate protection and accommodation of a
requesting party's asserted right of conscience or exercise of
religious freedom, and shall not be considered to be an attempt
by a school official to endorse, promote or disparage a particular
religious or non-religious viewpoint.

R277-105-6. Student Expression.

A. A student participating in a classroom discussion,
presentation, or assignment, or in a school sponsored activity,
shall not be prohibited from expressing personal beliefs of any
kind nor be penalized for so doing, unless the conduct:

(1) unreasonably interferes with order or discipline;

(2) threatens the well-being of persons or property; or

(3) violates concepts of civility or propriety appropriate in
a school setting.

B. Students may initiate and conduct voluntary religious
activities or otherwise exercise their religious freedom on school
grounds during discretionary time. Individuals not currently
enrolled as students in the school may neither conduct nor
regularly attend the activities. School officials may neither
conduct nor actively participate in the activities, but may be
present as necessary to ensure proper observance of school rules
and may limit or prohibit student activities under this section
which:

(1) unreasonably interfere with the ability of school
officials to maintain order and discipline;

(2) threaten the well-being of persons or property; or

(3) violate concepts of civility or propriety appropriate in
a school setting.

R277-105-7.
Facilities.

A. Public school officers and employees may neither
authorize nor encourage prayer or devotional activities in
connection with any class, program, presentation or other
student activity which is under the control, direction, or
sponsorship of a public school or school district. This
Subsection shall not act to restrict student rights under R277-
105-6.

B. No school employee or student may be required to
attend or participate in any religious service, whether in an
individual capacity or as a member of a performing group,
regardless of where or when the service is held. No penalty may

Religious Services and Church-Owned

be assessed for failure to attend or perform in such an activity.

C. Subject to the requirements of Subsection R277-105-5,
students who are members of performing groups such as school
choirs may be required to rehearse or otherwise perform in a
church-owned or operated facility if the following conditions
are met:

(1) the performance is not part of a religious service;

(2) the activity of which the performance is a part is
neither intended to further a religious objective nor under the
direction of a church official; and

(3) the activity is open to the general public.

D. Students may voluntarily attend and perform during a
religious service as individuals or as members of a group,
provided all arrangements are made by students or non-school
personnel.

E. Religious activities may be conducted on the same basis
as any other non-school activity outside of regular school hours.

F. Subject to the requirements of R277-105-5, students
may be required to visit church-owned facilities when religious
services are not being conducted if the visit is intended solely
for the purpose of pursuing permissible educational objectives
such as those relating to art, music, architecture, or history.

R277-105-8. Expressions of Personal Belief by Employees.

A. An employee's rights relating to voluntary religious
practices and freedom of speech do not include proselytizing of
any student regarding atheistic, agnostic, sectarian, religious, or
denominational doctrine while the employee is acting in the
employee's official capacity, nor may an employee attempt to
use his position to influence a student regarding the student's
religious beliefs or lack thereof.

B. Even though acting in an official capacity, an employee
may respond in an appropriate and restrained manner to a
spontaneous question from a student regarding the employee's
personal belief or perspective. Nevertheless, because of the
special position of trust held by school employees, employees
may not advocate or encourage acceptance of a belief or
perspective; but may, by exercising due caution, explain or
define personal religious beliefs or perspectives, or opinions
about the rightfulness or wrongfulness of his/her own, or any
other person's religious beliefs or lack thereof.

R277-105-9. Mandatory Responsibilities of School Districts.

A. Supervision and Training

(1) Local school boards and their employees shall
cooperate and share responsibilities in implementing Sections
53A-13-101 et seq. U.C.A.

(2) Each local school board shall adopt and implement
policies and training in accordance with this rule and the
provisions of Sections 53A-13-101 et seq. U.C.A., to include
the following:

(a) the person to whom a request for waiver of
participation or substitution of another activity is to be directed;

(b) how notice is to be given to the parent of a minor
secondary student who makes a request pursuant to an exercise
of freedom of conscience or exercise of religious freedom under
Sections 53A-13-101.2 and 53A-13-101.3 U.C.A. (1993);

(c) how appeals may be taken from a decision to require
participation in any curriculum or activity after a request to
either waive participation or allow substitution of another
activity has been made by a parent, legal guardian or secondary
student, including suspension of participation requirements until
a ruling on the appeal is issued;

(d) establish procedures whereby students are not
compelled to participate in any curriculum or activity after a
request to waive participation or allow substitution of another
activity has been submitted unless it is determined that requiring
the participation of that particular student is the least restrictive
means necessary to achieve a specifically identified educational
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objective in furtherance of a compelling governmental interest;
and

(e) establish procedures whereby any portion of any
curriculum or activity that is repeatedly alleged to interfere with
the rights of conscience or exercise of religious freedom of
students, parents or legal guardians shall be evaluated to
determine whether the educational objectives could be achieved
by less intrusive means.

KEY: freedom of religion, public education

1994 Art X Sec 3

Notice of Continuation June 1, 2004 53A-13-101(4)
53A-13-101.1 through 53A-13-101.3
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R277. Education, Administration.
R277-438. Dual Enrollment.
R277-438-1. Definitions.

A. "USOE" means the Utah State Office of Education.

B. "Private school" means a school satisfying the
following criteria:

(1) maintained by private individuals or corporations;

(2) maintained and operated not at public expense;

(3) generally supported, in part at least, by tuition fees or
charges;

(4) operated as a substitute for, and giving the equivalent
of, instruction required in public schools;

(5) employing teachers able to provide the same quality of
education as public school teachers;

(6) established to operate indefinitely and independently,
not dependent upon age of the students available or upon
individual family situations; and

(7) licensed as a business by the Utah Department of
Business Regulations.

C. "Home school" means a school comprised of one or
more students officially excused from compulsory public school
attendance under Section 53A-11-102.

D. "Full-time student" means a student earning the school
district designated number(s) and type(s) of credits required for
participation in extracurricular or interscholastic activities in the
school district in which the student's parent or legal guardian
resides.

E. "Utah High School Activities Association (UHSAA)"
means the organization designated by the state to administer and
supervise interscholastic activities among its member schools
according to its constitution and by-laws.

F. "Board" means the Utah State Board of Education.

G. "Accredited" means evaluated and approved under the
standards of the Northwest Accrediting Association or the
accreditation standards of the Board, available from the USOE
Accreditation Specialist.

H. "Previous academic grading period" means the most
recent period as defined by the school district for which a
student received a recorded grade.

I. "Dual enrollment student" means a student who is
enrolled simultaneously in public school and in a home school
or a regularly established private school.

J. "Eligibility" means a student's fitness and availability to
participate in school activities governed by this rule. Eligibility
is determined by a number of factors including residency (of
student and legal guardian), scholarship, age, and number of
semesters of participation in a particular activity.

K. "Transfer Committee" means a committee consisting of
four principals, one UHSAA staff member, and two UHSAA
Board of Trustees members, authorized and functioning under
UHSAA by-laws.

R277-438-2. Authority and Purpose.

A. This rule is authorized by Utah Constitution Article X,
Section 3 which places general control and supervision of the
public school system under the board, by 53A-1-402(1)(b)
which directs the Board to establish rules and minimum
standards for access to programs and by Section 53A-11-102.5
directing the Board to make rules for transferability of credits
toward graduation that are earned in a private or home school
and to make rules necessary to permit home school students and
private school students to participate in public school activities.

B. The purpose of this rule is to provide consistent
statewide procedures and criteria for home school and private
school students' participation in public school activities.

R277-438-3. Credit.
A. Utah school districts shall accept credits toward
graduation from an accredited regularly established private

school.

B. Utah school districts shall provide two or more options
to earn credit toward graduation. At least one option shall be
provided from among those listed in R277-700-6B(1), and at
least one option shall be provided from those listed in R277-
700-6B(2).

R277-438-4. Private and Home School Student Participation
in Public School Extracurricular Activities.

A. Students exempted from compulsory public school
education by the local board for instruction in private or home
schools may be eligible for participation in extracurricular
public school activities provided they are taking courses
comparable to traditional school courses or earning credit under
options outlined in R277-700-6 in at least as many of the
designated courses as required by the local board of students for
participation in that activity.

B. The private or home school student may only
participate in extracurricular or school day activities at the
school within whose boundaries the student's custodial parent(s)
or legal guardian resides.

C. Any public or regularly established private school
student who has not maintained scholastic eligibility shall be
ineligible to participate in extracurricular activities as a dual
enrollment student consistent with eligibility standards for all
students as defined in the Utah High School Activities
Association by-laws. The Utah High School Activities
Association by-laws are available from the Utah State Office of
Education Deputy Superintendent, the Utah High School
Activities Association and most school district offices.

D. Eligibility of transfer students, with the exception of
R277-438-4C students, shall be decided consistent with the
Utah High School Activities Association Handbook which
provides:

(1) If a student's parents move, the student may remain at
the high school where the student has established eligibility.
Once this decision is made, the student may not at any later date
transfer to another school without being considered a transfer
student.

(2) The transfer rule does not apply to activities other than
athletics.

(3) All transfers from public or private schools shall be
considered the same. No distinction shall be made with regard
to public or private nature of any school involved with any such
transfer.

(4) If a school discontinues the sport or activity in which
the student had previously participated while attending that
school, eligibility in transferring to a different school which
offers that sport or activity shall not be challenged. The student
shall meet all other UHSAA eligibility requirements.

(5) In transfers which are specifically mandated by court
order of any court having jurisdiction to so order, the eligibility
of that student shall not be challenged, provided that the student
meets all other UHSAA eligibility requirements.

(6) Dormitory students and Indian Placement Program
students are immediately eligible if they are in school the first
day of the school year. After the first day, such students are to
be considered as transfers.

(7) Foreign students are to be considered as any other
transfer student. In assessing the UHSAA by-law requirements,
principals shall attempt to determine from appropriate officials
if the transfer was motivated by athletic reasons or if any undue
influence affected the transfer.

(8) The exception created for guardians is intended to
apply only to those situations in which a bona fide guardian has
been appointed for the best interests of the student. Should it
appear that a guardian has been appointed or established for the
purpose of avoiding the transfer rule, the school administration,
consistent with UHSAA by-laws, may ignore the guardianship
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and examine the transfer as if no guardian existed.

(9) When a given sport or activity is not available at a
student's high school of eligibility, the student may become
eligible for that specific sport or activity at another member high
school. In order to activate that eligibility, the student shall:

(a) transfer and gain full time status at the new school; and

(b) secure written approval of both principals.

After the conclusion of that sport season, the student may
not remain at the new school without loss of eligibility in sports
that are offered at the original school for up to one year as
stipulated in the UHSAA by-laws. Upon re-enrolling at the
original school of eligibility, the student is immediately eligible
for other sports within that school. All other eligibility rules
apply.

(10) If a principal determines a transfer was sought for
impermissible reasons, the principal may limit the student's
athletic participation to sub-varsity levels.

(11) Initial eligibility is established when a student enters
high school for the fist time regardless of whether or not that
entrance is in Utah or out of state.

E. Eligibility shall be established in the previous academic
grading period, as defined by the school within whose
boundaries the student lives.

R277-438-5. Fees.

A. Private and home school students are responsible for
school fees in the same manner as full-time public school
students.

B. School fees for private or home school students shall be
waived by the school or school district if required under Section
53A-12-103 and R277-407, School Fees.

R277-438-6. Miscellaneous Issues.

A. A student attending activities or a portion of the school
day under the provisions of Section 53A-11-102.5 shall be
subject to the same behavior and discipline rights and
requirements of a full-time student.

B. A student who attends an activity or a portion of the
school day shall be subject to administrative scheduling and
teacher discretion of the traditional school.

C. A student with disabilities may participate as a dual
enrollment student consistent with Utah law, this rule and Code
of Federal Regulations (CFR) Vol. 64, No. 48, Section 300.450
through 300.455.

(1) The student shall have a services plan in place prior to
participation in dual enrollment using comparable procedures to
those required for identifying and evaluating public school
students;

(2) Students with disabilities seeking dual enrollment shall
be entitled to services only in the same proportional amount that
the number of private school students residing in the district is
to the total number of students with disabilities in the district.

(3) Decisions about the scheduling and manner of services
provided shall be the responsibility of school and district
personnel.

(4) Schools and districts are not prohibited from providing
services to students who are not enrolled full time in excess of
those required by R277-438-6.

KEY: public education, dual enrollment*

September 1, 2000 Art X Sec 3
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R277. Education, Administration.

R277-469. Instructional Materials Commission Operating
Procedures.

R277-469-1. Definitions.

A. "Advanced placement materials" means materials used
for the College Board Advanced Placement Program and
classes. The program policies are determined by representatives
of member institutions. Operational services are provided by
the Educational Testing Service. The program provides
practical descriptions of college-level courses to interested
schools and student test results based on these courses to
colleges of the student's choice. Participating colleges grant
credit or appropriate placement, or both, to students whose test
results meet standards prescribed by the college.

B. "ASCII" means American Standard Code for
Information Interchange from which Braille versions of all or
part of the instructional materials can be produced.

C. "Basic skills course" means a subject which requires
mastery of specific functions to include reading, language arts,
mathematics through geometry, science, in grades 4 through 12,
and effectiveness of written expression.

D. "Board" means the Utah State Board of Education.

E. "Commission" means the Instructional Materials
Commission.

F. "Instructional materials" means systematically arranged
text materials, in harmony with the Core framework and
required courses of study or U-PASS requirements or both,
which may be used by students or teachers or both as principal
sources of study and which cover any portion of the course.
These materials:

(1) shall be designed for student use; and

(2) may be accompanied by or contain teaching guides and
study helps; and

(3) shall be high quality, research-based and proven to be
effective in supporting student learning.

G. '"Integrated instructional program" means any
combination of textbooks, workbooks, software, videos,
transparencies, or similar resources used for classroom
instruction of students.

H. "International Baccalaureate" means college level work,
limited in subject areas, which balances humanities and sciences
in an interdisciplinary, global academic program that is both
philosophical and practical. This multi-cultural experience
emphasizes analytical and conceptual skills and aesthetic
understanding for advanced students.

I. "Not recommended materials" means instructional
materials which have been reviewed by the Commission but not
recommended.

J. "State Core Curriculum (Core)" means minimum
academic standards provided through courses as established by
the Board which shall be completed by all students K-12 as a
requisite for graduation from Utah's secondary schools.

K. "USOE" means the Utah State Office of Education.

L. "Utah Performance Assessment System for Students (U-
PASS)" means:

(1) systematic norm-referenced achievement testing of all
students in grades 3, 5, 8, and 11 required by this part in all
schools within each school district by means of tests designated
by the Board;

(2) criterion-referenced achievement testing of students in
all grade levels in basic skills courses, to include reading,
language arts, mathematics through geometry, science, in grades
4 through 12, and effectiveness of written expression, as defined
in Section 53A-1-602;

(3) adirect writing assessment in grades 6 and 9; and

(4) atenth grade basic skills competency test as detailed in
Section 53A-1-611.

R277-469-2. Authority and Purpose.

A. This rule is authorized under Utah Constitutional
Article X, Section 3 which vests general control and supervision
over public education in the Board, by Section 53A-14-101
through 53A-14-106 which directs the Board to appoint an
Instructional Materials Commission and directs the Commission
to evaluate instructional materials for recommendation by the
Board, and by Subsection 53A-1-401(3) which allows the Board
to make rules in accordance with its responsibilities.

B. The purpose of this rule is to provide definitions,
operating procedures and criteria for recommending
instructional materials for use in Utah public schools.

R277-469-3. Use of State Funds for Instructional Materials.

A. Districts may use funds:

(1) for any instructional materials that support Core or U-
PASS requirements;

(2) for advanced placement, International Baccalaureate,
concurrent enrollment, and college-level course materials. Use
of these materials may require parental permission consistent
with R277-474.

(3) for instructional materials selected and approved by a
school or district consistent with the standards of this rule:

(a) consistent with established local board procedures and
timelines; and

(b) consistent with Section 53A-13-101(1)(c)(iii).

B. Schools or school districts that use any funding source
to purchase materials that have not been recommended or
selected consistent with law, may have funds withheld to the
extent of the actual costs of those materials pursuant to
Subsection 53A-1-401(3).

C. Free instructional materials:

(1) may be used as student instructional materials only
consistent with the law and this rule; and

(2) shall be reviewed and recommended by the
Commission or the school district prior to use.

R277-469-4. Instructional Materials Commission Members
Terms of Service.

A. Members shall be appointed from categories designated
in Subsection 53A-14-102(1).

B. Members shall serve four year staggered terms with the
option, jointly expressed by the Commission member and the
Commission, for reappointment for one additional term.

C. The Commission may establish subcommittees as
needed.

R277-469-5. Commission Review of Materials.

A. The primary focus of instructional materials review
shall be materials used in subjects assessed under U-PASS to
include reading, language arts, mathematics through geometry,
science, in grades 4 through 12, and effectiveness of written
expression, and other Core subject areas as assigned by the
Board. Subject areas and timelines for review shall be
determined by the Commission based on district needs and
requests, and using forms and procedures provided by the
USOE.

B. Commission review of material takes place at least
annually.

R277-469-6. Review and Adoption Categories.

A. Materials may be considered for review by the
Commission and designated under the following categories.
They may be purchased with state funds and used consistent
with this rule:

(1) Recommended Primary: Instructional materials that:

(a) are in alignment with content, philosophy and
instructional strategies of the Core;

(b) are appropriate for use by students as principal sources
of study;
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(c) provide comprehensive coverage of course content; and

(d) support Core or U-PASS requirements or both.

(2) Recommended Limited: Instructional materials that
are in limited alignment with the Core or U-PASS requirements
or are narrow or restricted in their scope and sequence. If
school districts or schools select and purchase materials
designated under this category, it is recommended that they have
a plan for using appropriate supplementary materials assuring
coverage of Core requirements.

(3) Recommended Teacher Resource: Instructional
materials that are appropriate as resource materials for use by
teachers.

(4) Recommended Student Resource: Instructional
materials aligned to the Core or that support U-PASS that are
developmentally appropriate, but not intended to be the primary
instructional resource. These materials may provide valuable
content information for students.

(5) Reviewed, but not Recommended: Instructional
materials that may not be aligned with the Core, may be
inaccurate in content, include misleading connotations, contain
undesirable presentation, or are in conflict with existing law and
rules. School districts are strongly cautioned against using these
materials.

(6) Not Sampled: Instructional materials that were
included in the publisher bid but were not sampled to the USOE
or the Commission.

R277-469-7. Criteria for Recommendation of Instructional
Materials.

A. Instructional materials shall:

(1) be consistent with Core or U-PASS requirements or
both.

(2) be high quality, research-based and proven to be
effective in supporting student learning.

(3) provide an objective and balanced viewpoint on issues.

(4) include enrichment and extension possibilities.

(5) be appropriate to varying levels of learning.

(6) be accurate and factual.

(7) be arranged chronologically or systematically, or both.

(8) reflect the pluralistic character and culture of the
American people and provide accurate representation of diverse
ethnic groups.

(9) be free from sexual, ethnic, age, gender or disability
bias and stereotyping.

(10) be of acceptable technical quality.

B. Upon request by the district, a publisher of instructional
materials shall furnish computer diskettes of materials for
literary subjects in the American Standard Code for Information
Interchange (ASCII).

C. USOE review:

(1) The USOE may require a district to provide a report of
instructional materials purchased by the district or a school in
the previous five years.

(2) The USOE may initiate a formal or informal audit of
instructional materials purchased.

R277-469-8. Agreements and Procedures for School
Districts and Publishing Companies.

A. A local board shall establish a policy for district and
school selection and purchase of instructional materials. The
policy shall include:

(1) procedures for schools to purchase instructional
materials consistent with Section 53A-12-204(1);

(2) assurances signed by the district superintendent and
school principal(s) that instructional materials not recommended
by the Commission have been purchased consistent with state
law. The assurances shall be available for review by the Board
upon request.

B. Publishers desiring to sell recommended materials to

Utah schools or districts shall have adopted materials on deposit
at an instructional materials depository in the business of selling
instructional materials to schools or districts in Utah.

C. Depository agreements may be made between
publishers of materials and one or more depository.

D. The provisions of R277-469-8 shall not preclude
publishers from selling instructional materials to schools or
districts in Utah directly or through means other than the
designated depository.

E. Recommended materials with revisions:

(1) Ifarevised edition of recommended materials retains
the original title and authorship, the publisher may request its
substitution for the edition currently recommended providing
that:

(a) the original contract price and contract date do not
change and the original contract price applies for the substituted
materials;

(b) the revised edition is compatible with the earlier
edition, permitting use of either or both in the same classroom;

(c) asample copy of the revised edition is provided to the
USOE Instructional Materials Specialist for examination
purposes.

(2) If Subsection R277-469-8E is not satisfied, a new
edition shall be submitted for recommendation as new materials.

(3) The Commission shall make the final determination
about the substitution of a new edition for a previously
recommended edition with assistance from the state subject area
specialist.

F. A publisher's contract price for materials recommended
by the Commission shall apply for five years from the contract
date.

R277-469-9.
Recommendation.

A. A request for reconsideration is an additional
opportunity provided to a school district, school or publisher for
review of instructional materials when the school district, school
or the publisher disagrees with the initial Commission
recommendation.

B. Therequest for reconsideration procedure is as follows:

(1) A school district, school or publisher shall receive the
evaluations and recommendations from the USOE of the initial
review.

(2) A school district, school or publisher shall have 30
days to respond to the evaluation and request to have materials
reviewed again during the next review cycle.

(3) During the period of the reconsideration request,
materials shall be marked as tentative and shall not be given
official status. These materials shall not be posted to the
Internet site until recommended through the official
Commission process.

(4) A school district, school or publisher may be asked to
send a second set of sample materials to the USOE.

(5) Any written information provided by a school district,
school or publisher shall be available to the advisory
committees during the second review.

(6) After the second review by the subject area advisory
committee, the advisory committee's recommendation shall be
voted on by the Commission at the next scheduled meeting.

7 If the Commission votes to change the
recommendation, the Board shall consider the Commission's
revised recommendation at the next scheduled Board meeting
and make a final decision.

(8) A school district, school or publisher shall receive
written notification that a recommendation is final and shall
receive a copy of the new evaluation. Evaluations may now
appear on the Internet if materials are recommended.

Request for Reconsideration of

KEY: instructional materials
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R277. Education, Administration.
R277-518. Applied Technology Education Licenses.
R277-518-1. Definitions.

A. "Applied technology education (ATE)" means
organized educational programs or competencies which directly
or indirectly prepare students for employment, or for additional
preparation leading to employment, in occupations where entry
requirements generally do not require a baccalaureate or
advanced degree. The programs provide all students a
continuous education system, driven by a student education
occupation plan (SEOP), through competency-based instruction,
culminating in essential life skills, certified occupational skills,
and meaningful employment. Occupational categories include
agriculture; business; family and consumer sciences; health
science and technology; information technology; marketing;
trade and technical education; technology and engineering
education; and work-based learning, consistent with R277-916.

B. "ATE Alternative Preparation Program (APP) license
area of concentration (license area)" means the provisional
license area of concentration issued by the Board for a three year
period which enables the holder to teach only in a specific ATE
or technical field in the public school system and may require
educational coursework.

C. "Board" means the Utah State Board of Education.

D. "Level 1 license" means the initial provisional license
issued by the Board to an individual who is recommended by a
Board-approved educator preparation program or approved
alternative preparation program. A complete Utah educator
license requires both a level and a specified license area.

E. "Level 2 license" means a license issued by the Board
to a Level 1 license holder upon completion of the Entry Years
Enhancement (EYE) Program consistent with R277-522. A
complete Utah educator license requires both a level and a
specified license area.

F. "Level 3 license" means a license issued by the Board
to a Level 2 license holder who has achieved National Board
Professional Teaching Standards Certification or who holds a
doctorate in the educator's field of practice. A complete Utah
educator license requires both a level and a specified license
area.

G. "A license area of concentration (license area)" is
obtained by completing an approved preparation program or an
alternative preparation program in a specific area of educational
studies such as Early Childhood (K-3), Elementary 1-8, Middle
(5-9), Secondary (6-12), Administrative/Supervisory, Applied
Technology Education, School Counselor, School Psychologist,
School Social Worker, Special Education (K-12), Preschool
Special Education (Birth-Age 5), Communication Disorders.

H. "USOE" means the Utah State Office of Education.

R277-518-2. Authority and Purpose.

A. This rule is authorized by Utah Constitution, Article X,
Section 3 which vests general control and supervision of public
education in the Board, Section 53A-6-104 which permits the
Board to issue licenses for educators, and Section 53A-1-401(3)
which allows the Board to adopt rules in accordance with its
responsibilities.

B. The purpose of this rule is to specify standards for an
ATE license area and endorsements. An appropriate ATE or
secondary license area and appropriate endorsement(s) are
required for all persons teaching ATE programs at the secondary
and adult level where high school credit is earned.

R277-518-3.
Required.

An ATE or secondary license area with appropriate
endorsements is required for all persons teaching ATE programs
at the secondary and adult level where high school credit is
earned.

Applied Technology Education License

R277-518-4. Level 1 ATE (APP) License.

A. AlLevel 1 ATE (APP) license area may be issued to an
applicant who:

(1) has six years of related occupational experience or
documented evidence of a bachelor's degree in a related area
and two years of full-time related work experience or
documented evidence of an associate's degree in a related area
and four years of full-time related work experience with an
appropriate endorsement in any of the following program areas:

(a) agriculture;

(b) business;

(c) marketing;

(d) trade and technical;

(e) technology and engineering;

() family and consumer sciences;

(g) health science and technology;

(h) information technology; and

(i) work-based learning.

(2) has been offered a teaching assignment directly related
to the applicant's occupational experience and which is in an
approved area of endorsement.

B. A Level 1 ATE (APP) license area for the Disabled,
which is restricted to teaching in workshop centers for the
handicapped, may be issued to an applicant who has 18 months
of related occupational experience in business or industry
related to the teaching assignment offered the applicant.

C. Verification of related occupational experience shall
accompany an application for a Level 1 ATE (APP) license
area.

(1) Periods of employment lasting less than one month and
periods of employment prior to 18 years of age are not accepted
for purposes of calculating the occupational experience
requirement.

(2) All work experience shall be within 10 years of
application.

D. State-approved testing:

The occupational experience requirement may be waived
by the appropriate USOE ATE Program Specialist if the
applicant has passed a state-approved competency examination
in the respective field at or above the USOE established cut-off
scores. Individual applicant scores may be used for licensing
purposes up to five years after completion of the respective
examination(s).

E. Besides meeting the requirements of Subsection
4(A)(1), an applicant for a Level 1 ATE (APP) license area to
instruct in:

(1) barbering, cosmetology, or building trades shall also
hold a valid license in the respective area issued by the Utah
State Department of Commerce, Division of Occupational and
Professional Licensing;

(2) a nurse assistant course shall also be a licensed
practical nurse or a registered nurse;

(3) a licensed practical nurse course shall also be a
registered nurse;

(4) a health science medical anatomy and physiology
course shall also have a minimum of an associate's degree in a
health care related area.

F. An ATE (APP) license area applicant shall complete
pedagogical coursework or satisfy pedagogical standards
consistent with R277-503-4. A Level 1 ATE (APP) license area
applicant shall provide evidence of mastery of the following
areas:

(1) concepts, principles, and methods of teaching;

(2) human relations or educational psychology;

(3) curriculum development related to the program area;

(4) development and use of instructional materials and
aids;

(5) facility management and safety;

(6) measurement and evaluation;
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7 Applied Technology Education Leadership
Organizations (ATELO), equity education, work-based learning,
and comprehensive guidance.

G. In addition to satisfaction of the pedagogical areas of
R277-518-4F, an ATE (APP) license area applicant is strongly
encouraged to and may be required by an employing school
district to complete a USOE-approved program or assessment
that demonstrates mastery of beginning teaching skills and
competency.

H. A person shall be employed under an ATE (APP)
license area for one three year period. It is expected that an
ATE (APP) license area holder shall complete requirements for
a Level 1 ATE license area within three years or satisfy the
employing district's/charter school's requirement for a district-
specific license under Section 53A-6-104.5 in subsequent years.

I. A person teaching an ATE program up to one-half day
in relation to the respective school schedule, whose regular
employment is or has been in any ATE program area, may, in
lieu of the requirements of R277-518-4(F), have the Level 1
ATE (APP) license area renewed for subsequent three-year
periods upon the recommendation of the employing agency and
with the approval of the appropriate USOE ATE Program
Specialist.

J. Secondary License: A Level 1 ATE (APP) license area
holder with a bachelor's degree may obtain a Level 2 ATE
license area and secondary license area by successfully
completing the following requirements within a three-year
period:

(1) if the applicant's bachelor's degree is not related to the
subject area he would like to teach, he shall document at least
six years of work experience in the desired teaching area;

(2) has satisfied the requirements of R277-518-4F;

(3) is strongly encouraged to and may be required by an
employing school district to complete a USOE-approved
program or assessment that demonstrates mastery of beginning
teaching skills and competency

(4) provide documentation of any additional content area
coursework as advised by the appropriate USOE ATE Program
Specialist; and

(5) have completed the Entry Years Enhancement (EYE)
Program consistent with R277-522.

R277-518-5. Level 1 ATE License.

An applicant for a Level 1 ATE license area with
endorsement(s) shall have:

A. a baccalaureate degree in an approved teacher
educational program, including 16 semester hours of course
work in the endorsement area in which the applicant desires to
teach, and at least two years of successful related occupational
experience; of,

B. a baccalaureate degree with a major in the related
occupational field in which the applicant desires to teach,
including satisfaction of 15 semester hours or competency in
USOE-approved education course work and two years of related
occupational experience.

C. Anapplicant without public school teaching experience
is strongly encouraged to and may be required by an employing
school district to complete a USOE-approved program or
assessment that enhances or demonstrates mastery of beginning
teaching skills and competencies.

R277-518-6. Level 2 ATE License.

An applicant for the Level 2 ATE license area with
endorsements shall have:

A. completed at least three years of successful teaching
experience under a Level 1 ATE (APP) license area or Level 1
ATE license area; and

B. completed the Entry Years Enhancement (EYE)
Program consistent with R277-522.

R277-518-7. Level 3 ATE License.

A. An applicant for the Level 3 ATE license area with
endorsements shall have a Level 2 ATE license area and have
achieved National Board Professional Teaching Standards
Certification or hold a doctorate in the educator's field of
practice.

B. The Level 3 ATE license area shall be renewed for
successive seven year periods consistent with R277-501,
Educator Licensing Renewal.

KEY: educator licensing, professional education, applied
technology education
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R277. Education, Administration.

R277-916. Technology, Life, and Careers, and Work-Based
Learning Programs.

R277-916-1. Definitions.

A. "Board" means the Utah State Board of Education.

B. "TLC" means Technology, Life, and Careers which is
a middle/junior high school curriculum comprised of activities
encouraging students to explore careers in Agriculture,
Business, Family and Consumer Sciences, Health Science and
Health Technology, Information Technology, Marketing,
Economics, and Technology Education. Career development
activities are integrated throughout the TLC curriculum. The
TLC course is coordinated with the Comprehensive Guidance
program.

C. "New TLC" means an advanced curriculum from the
TLC program with additional practical activities. These
standards apply to funding support, inservice training,
curriculum development and refinement associated with the new
TLC curriculum.

D. "Cone" means a group of schools whose students feed
a high school and schools and agencies which interact with the
high school.

E. "Work-Based Learning" (WBL) means activities that
involve actual work experience or connect classroom learning
to work.

G. "Geographical Region" means one of the nine
educational planning units: Bear River, Ogden/Weber,
Davis/Morgan, Wasatch Front South, Mountainland, Uintah
Basin, Central, Southeast, and Southwest.

H. "USOE" means the Utah State Office of Education.

I. "Weighted Pupil Unit (WPU)" means the unit of
measure that is computed in accordance with the Minimum
School Program Act for the purpose of determining the costs of
a program on a uniform basis for each school district.

R277-916-2. Authority and Purpose.

A. This rule is authorized by Utah Constitution Article X,
Section 3 which vests general control and supervision of the
public education system in the Board, by Section 53A-15-202
which allows the Board to establish minimum standards for
applied technology education programs in the public education
system, and Section 53A-17a-113 which directs the Board to
distribute specific amounts of funds to school districts.

B. This rule establishes standards and procedures for
school districts seeking to qualify for Technology, Life, and
Careers, and WBL Programs funds administered by the Board.

R277-916-3. Disbursement of Funds - Technology, Life, and
Careers II Funds.

A. TLC funds shall be utilized to update the TLC
curriculum, purchase and maintain needed equipment and
supplies, field test new TLC program modifications, and provide
ongoing inservice training for teachers, counselors, and
administrators.

B. Schools shall meet all TLC requirements in order to
receive funding.

C. TLC funds shall be allocated to school districts for
approved schools using a base of $4,000 per school.

D. Funds remaining after funds are distributed for Section
R277-916-3C, above, shall be distributed based on enrollment
in grade 7 of the approved schools based on the October 1
enrollment report for the previous year.

E. School districts shall annually complete a funding
application with assurances of each school meeting TLC
standards.

F. Personnel from each of the selected schools shall
participate in USOE training.

G. Schools shall receive continued USOE support and
funding based on meeting established standards.

R277-916-4. Technology, Life, and Careers - Standards.

A. The Technology, Life, and Careers funds may be used
to:

(1) update the TLC curriculum;

(2) purchase and maintain equipment and supplies,
including consumables;

(3) field test and implement new TLC program
modifications; and

(4) provide regular inservice training for teachers,
counselors, and administrators.

B. School districts may qualify for Technology, Life, and
Careers funds based on the following:

(1) TLC program funds shall not be used to pay personnel
costs;

(2) TLC schools shall teach 180 days of TLC core
curriculum which includes the components and objectives of
Agriculture, Business, Family and Consumer Sciences,
Information Technology, Health Science and Health
Technology, Marketing, Economics, Technology Education, and
Career Guidance and Development;

(3) All TLC teachers and counselors at the schools shall
have appropriate licenses and endorsements;

(4) All TLC team members shall agree to assist in the
development and implementation of new TLC activities and
materials;

(5) Schools shall utilize the services of the WBL
coordinator, where available, to integrate grade level
appropriate work-based learning activities into TLC;

(6) Schools shall integrate grade level appropriate career
development content into the TLC activities and use the services
of the counselor in the program;

(7) The school district/school shall utilize the full
allocation of funds as provided under R277-916-4. The school
district/school shall support inservice training activities
necessary to the Core TLC content as adopted by the Board; and

(8) All TLC-related personnel in the school shall
participate fully in evaluating the current program,
recommending changes or modifications, field testing and
implementing new activities, materials, and resources.

R277-916-5. Work-Based Learning - Disbursement of
Funds.
A. All  public elementary, secondary, and

postsecondary/adult schools shall be aligned by cone and
grouped within the school district.

B. The proportion oftotal WBL funding allocated for each
participating school district shall remain the same as the
previous year unless the school district discontinues the
program or school district proportions are adjusted by the
Board.

C. State appropriated WBL funds require an equal match
of funds provided by participating school districts.

R277-916-6. Work-Based Learning - Standards.

A. WBL shall be integrated into all levels of the
educational delivery system and shall be coordinated within the
cones of the school district and among regions.

B. To be eligible for WBL funds, school districts/schools
shall, upon request:

(1) have the program approved by the local board.

(2) employ licensed WBL coordination personnel with
salaries/benefits matched by the local recipient of funds.

(3) document that a WBL committee representing all
schools within the cone has been created, is functioning
effectively and regularly addresses WBL issues.

(4) complete a cone-wide student/parent/teacher WBL
needs assessment.

(5) develop work-based preparation, participation, and
evaluation activities for students and teachers involved in all
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WBL cone activities.

(6) maintain evidence that WBL components have been
integrated and coordinated with elementary career awareness,
secondary career exploration, integrated core curriculum
activities, Technology, Life, and Careers, comprehensive
guidance and skills certification.

(7) maintain evidence of WBL activities developed in
coordination with IEP/SEP/SEOP/504 requirements in each
cone.

(8) require the inclusion of all student groups within the
cone in career development and preparation.

(9) demonstrate WBL coordination with employers and
with other school/community development activities.

(10) verify sufficient budget for a WBL coordinator,
facilities, materials, equipment, and support staff is available.

(11 participate in initial state-sponsored WBL
Coordination Training and in periodic ongoing coordination and
inservice activities.

(12) require that the WBL team utilize a statewide
database system to be developed by the USOE.

KEY: public schools, work-based learning programs*
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R307. Environmental Quality, Air Quality.

R307-110. General Requirements: State Implementation
Plan.

R307-110-1. Incorporation by Reference.

To meet requirements of the Federal Clean Air Act, the
Utah State Implementation Plan must be incorporated by
reference into these rules. Copies of the Utah State
Implementation Plan are available at the Utah Department of
Environmental Quality, Division of Air Quality.

R307-110-2. Section I, Legal Authority.

The Utah State Implementation Plan, Section I, Legal
Authority, as most recently amended by the Air Quality Board
on December 18, 1992, pursuant to Section 19-2-104, is hereby
incorporated by reference and made a part of these rules.

R307-110-3. Section II, Review of New and Modified Air
Pollution Sources.

The Utah State Implementation Plan, Section II, Review of
New and Modified Air Pollution Sources, as most recently
amended by the Utah Air Quality Board on December 18, 1992,
pursuant to Section 19-2-104, is hereby incorporated by
reference and made a part of these rules.

R307-110-4. Section III, Source Surveillance.

The Utah State Implementation Plan, Section III, Source
Surveillance, as most recently amended by the Utah Air Quality
Board on December 18, 1992, pursuant to Section 19-2-104, is
hereby incorporated by reference and made a part of these rules.

R307-110-5. Section IV, Ambient Air Monitoring Program.

The Utah State Implementation Plan, Section IV, Ambient
Air Monitoring Program, as most recently amended by the Utah
Air Quality Board on December 18, 1992, pursuant to Section
19-2-104, is hereby incorporated by reference and made a part
of these rules.

R307-110-6. Section V, Resources.

The Utah State Implementation Plan, Section V, Resources,
as most recently amended by the Utah Air Quality Board on
December 18, 1992, pursuant to Section 19-2-104, is hereby
incorporated by reference and made a part of these rules.

R307-110-7. Section VI, Intergovernmental Cooperation.

The Utah State Implementation Plan, Section VI,
Intergovernmental Cooperation, as most recently amended by
the Utah Air Quality Board on December 18, 1992, pursuant to
Section 19-2-104, is hereby incorporated by reference and made
a part of these rules.

R307-110-8. Section VII, Prevention of Air Pollution
Emergency Episodes.

The Utah State Implementation Plan, Section VII,
Prevention of Air Pollution Emergency Episodes, as most
recently amended by the Utah Air Quality Board on December
18, 1992, pursuant to Section 19-2-104, is hereby incorporated
by reference and made a part of these rules.

R307-110-9.
Deterioration.

The Utah State Implementation Plan, Section VIII,
Prevention of Significant Deterioration, as most recently
amended by the Utah Air Quality Board on December 18, 1992,
pursuant to Section 19-2-104, is hereby incorporated by
reference and made a part of these rules.

Section VIII, Prevention of Significant

R307-110-10. Section IX, Control Measures for Area and
Point Sources, Part A, Fine Particulate Matter.
The Utah State Implementation Plan, Section IX, Control

Measures for Area and Point Sources, Part A, Fine Particulate
Matter, as most recently amended by the Utah Air Quality Board
on July 3, 2002, pursuant to Section 19-2-104, is hereby
incorporated by reference and made a part of these rules.

R307-110-11. Section IX, Control Measures for Area and
Point Sources, Part B, Sulfur Dioxide.

The Utah State Implementation Plan, Section IX, Control
Measures for Area and Point Sources, Part B, Sulfur Dioxide,
as most recently amended by the Utah Air Quality Board on
December 18, 1992, pursuant to Section 19-2-104, is hereby
incorporated by reference and made a part of these rules.

R307-110-12. Section IX, Control Measures for Area and
Point Sources, Part C, Carbon Monoxide.

The Utah State Implementation Plan, Section IX, Control
Measures for Area and Point Sources, Part C, Carbon
Monoxide, as most recently amended by the Utah Air Quality
Board on March 31, 2004, pursuant to Section 19-2-104, is
hereby incorporated by reference and made a part of these rules.

R307-110-13. Section IX, Control Measures for Area and
Point Sources, Part D, Ozone.

The Utah State Implementation Plan, Section IX, Control
Measures for Area and Point Sources, Part D, Ozone, as most
recently amended by the Utah Air Quality Board on September
9, 1998, pursuant to Section 19-2-104, is hereby incorporated
by reference and made a part of these rules.

R307-110-14. Section IX, Control Measures for Area and
Point Sources, Part E, Nitrogen Dioxide.

The Utah State Implementation Plan, Section IX, Control
Measures for Area and Point Sources, Part E, Nitrogen Dioxide,
as most recently amended by the Utah Air Quality Board on
December 18, 1992, pursuant to Section 19-2-104, is hereby
incorporated by reference and made a part of these rules.

R307-110-15. Section IX, Control Measures for Area and
Point Sources, Part F, Lead.

The Utah State Implementation Plan, Section IX, Control
Measures for Area and Point Sources, Part F, Lead, as most
recently amended by the Utah Air Quality Board on December
18, 1992, pursuant to Section 19-2-104, is hereby incorporated
by reference and made a part of these rules.

R307-110-16. (Reserved.)
Reserved.

R307-110-17. Section IX, Control Measures for Area and
Point Sources, Part H, Emissions Limits.

The Utah State Implementation Plan, Section IX, Control
Measures for Area and Point Sources, Part H, Emissions Limits,
as most recently amended by the Utah Air Quality Board on
June 5, 2002, pursuant to Section 19-2-104, is hereby
incorporated by reference and made a part of these rules.

R307-110-18. Reserved.
Reserved.

R307-110-19.
Mobile Sources.

The Utah State Implementation Plan, Section XI, Other
Control Measures for Mobile Sources, as most recently
amended by the Utah Air Quality Board on February 9, 2000,
pursuant to Section 19-2-104, is hereby incorporated by
reference and made a part of these rules.

Section XI, Other Control Measures for

R307-110-20. Section XII, Involvement.
The Utah State Implementation Plan, Section XII,
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Involvement, as most recently amended by the Utah Air Quality
Board on December 18, 1992, pursuant to 19-2-104, is hereby
incorporated by reference and made a part of these rules.

R307-110-21. Section XIII, Analysis of Plan Impact.

The Utah State Implementation Plan, Section XIII,
Analysis of Plan Impact, as most recently amended by the Utah
Air Quality Board on December 18, 1992, pursuant to Section
19-2-104, is hereby incorporated by reference and made a part
of these rules.

R307-110-22.
Inventory.

The Utah State Implementation Plan, Section XIV,
Comprehensive Emission Inventory, as most recently amended
by the Utah Air Quality Board on December 18, 1992, pursuant
to Section 19-2-104, is hereby incorporated by reference and
made a part of these rules.

Section XIV, Comprehensive Emission

R307-110-23. Section XV, Utah Code Title 19, Chapter 2,
Air Conservation Act.

Section XV of the Utah State Implementation Plan contains
Utah Code Title 19, Chapter 2, Air Conservation Act.

R307-110-24. Section XVI, Public Notification.

The Utah State Implementation Plan, Section X VI, Public
Notification, as most recently amended by the Utah Air Quality
Board on December 18, 1992, pursuant to Section 19-2-104, is
hereby incorporated by reference and made a part of these rules.

R307-110-25. Section XVII, Visibility Protection.

The Utah State Implementation Plan, Section XVII,
Visibility Protection, as most recently amended by the Utah Air
Quality Board on March 26, 1993, pursuant to Section 19-2-
104, is hereby incorporated by reference and made a part of
these rules.

R307-110-26. R307-110-26 Section XVIII, Demonstration of
GEP Stack Height.

The Utah State Implementation Plan, Section XVIII,
Demonstration of GEP Stack Height, as most recently amended
by the Utah Air Quality Board on December 18, 1992, pursuant
to Section 19-2-104, is hereby incorporated by reference and
made a part of these rules.

R307-110-27.
Program.

The Utah State Implementation Plan, Section XIX, Small
Business Assistance Program, as most recently amended by the
Utah Air Quality Board on December 18, 1992, pursuant to
Section 19-2-104, is hereby incorporated by reference and made
a part of these rules.

Section XIX, Small Business Assistance

R307-110-28. Regional Haze.

The Utah State Implementation Plan, Section XX, Regional
Haze, as most recently amended by the Utah Air Quality Board
on November 17,2003, pursuant to Section 19-2-104, is hereby
incorporated by reference and made a part of these rules.

R307-110-29. Section XXI, Diesel Inspection and
Maintenance Program.

The Utah State Implementation Plan, Section XXI, Diesel
Inspection and Maintenance Program, as most recently amended
by the Utah Air Quality Board on July 12, 1995, pursuant to
Section 19-2-104, is hereby incorporated by reference and made
a part of these rules.

R307-110-30. Section XXII, General Conformity.
The Utah State Implementation Plan, Section XXII,

General Conformity, as adopted by the Utah Air Quality Board
on October 4, 1995, pursuant to Section 19-2-104, is hereby
incorporated by reference and made a part of these rules.

R307-110-31. Section X, Vehicle Inspection and
Maintenance Program, Part A, General Requirements and
Applicability.

The Utah State Implementation Plan, Section X, Vehicle
Inspection and Maintenance Program, Part A, General
Requirements and Applicability, as most recently amended by
the Utah Air Quality Board on March 31, 2004, pursuant to
Section 19-2-104, is hereby incorporated by reference and made
a part of these rules.

R307-110-32. Section X, Vehicle Inspection and
Maintenance Program, Part B, Davis County.

The Utah State Implementation Plan, Section X, Vehicle
Inspection and Maintenance Program, Part B, Davis County, as
most recently amended by the Utah Air Quality Board on
February 5, 1997, pursuant to Section 19-2-104, is hereby
incorporated by reference and made a part of these rules.

R307-110-33. Section X, Vehicle Inspection and
Maintenance Program,, Part C, Salt Lake County.

The Utah State Implementation Plan, Section X, Vehicle
Inspection and Maintenance Program, Part C, Salt Lake County,
as most recently amended by the Utah Air Quality Board on
August 1, 2001, pursuant to Section 19-2-104, is hereby
incorporated by reference and made a part of these rules.

R307-110-34. Section X, Vehicle Inspection and
Maintenance Program, Part D, Utah County.

The Utah State Implementation Plan, Section X, Vehicle
Inspection and Maintenance Program, Part D, Utah County, as
most recently amended by the Utah Air Quality Board on March
31,2004, pursuant to Section 19-2-104, is hereby incorporated
by reference and made a part of these rules.

R307-110-35. Section X, Vehicle Inspection and
Maintenance Program, Part E, Weber County.

The Utah State Implementation Plan, Section X, Vehicle
Inspection and Maintenance Program, Part E, Weber County, as
most recently amended by the Utah Air Quality Board on
February 5, 1997, pursuant to Section 19-2-104, is hereby
incorporated by reference and made a part of these rules.

KEY: air pollution, particulate matter, ozone
May 18, 2004 19-2-104(3)(e)
Notice of Continuation March 27, 2002
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R307. Environmental Quality, Air Quality.

R307-301. Utah and Weber Counties: Oxygenated Gasoline
Program As a Contingency Measure.

R307-301-1. Definitions.

The following additional definitions apply to R307-301.

"Averaging period" is the control period and means the
period of time over which all gasoline sold or dispensed for use
in a control area by any control area responsible party or blender
control area responsible party must comply with the average
oxygen content standard.

"Blender control area responsible party (blender CAR)"
means a person who owns oxygenated gasoline which is sold or
dispensed from a control area oxygenate blending installation.

"Blending Allowance" means the amount of oxygen a
gasoline blend is allowed above its upper oxygen content limit.
Any gasoline blended under the provisions of 42 U.S.C.
7545(f)(1) addressing substantially similar fuels are permitted a
blending allowance of 0.2% oxygen by weight. Blending
allowances are not given to gasoline blends granted a waiver by
the Administrator under 42 U.S.C. 7545(f)(4).

"Carrier" means any person who transports, stores or causes
the transportation or storage of gasoline at any point in the
gasoline distribution network, without taking title to or
otherwise having ownership of the gasoline, and without
altering the quality or quantity of the gasoline.

"Control area" means a geographic area in which only
gasoline under the oxygenated gasoline program may be sold or
dispensed during the control period.

"Control area oxygenate blending installation" means any
installation or truck at which oxygenate is added to gasoline or
gasoline blendstock which is intended for use in any control
area, and at which the quality or quantity of the gasoline or
gasoline blendstock is not otherwise altered, except through the
addition of deposit-control additives.

"Control area responsible party (CAR)" means a person
who owns oxygenated gasoline which is sold or dispensed from
a control area terminal.

"Control area terminal" means either a terminal which is
capable of receiving gasoline in bulk, i.e., by pipeline, marine
vessel or barge, or a terminal at which gasoline is altered either
in quantity or quality, excluding the addition of deposit control
additives, or both. Gasoline which is intended for use in any
control area is sold or dispensed into trucks at these control area
terminals.

"Control period" means November 1 through the last day
of February, during which time only oxygenated gasoline may
be sold and dispensed in any control area.

"Distributor" means any person who transports or stores or
causes the transportation or storage of gasoline at any point
between any gasoline refiner's installation and any retail outlet
or wholesale purchaser-consumer's installation. A distributor is
a blender CAR if the distributor alters the oxygen content of
gasoline intended for use in any control area through the
addition of one or more oxygenates, or lowers its oxygen
content below the minimum oxygen content specified in R307-
301-6.

"Gasoline" means any fuel sold for use in motor vehicles
and motor vehicle engines, and commonly or commercially
known or sold as gasoline.

"Gasoline blendstock" means a hydrocarbon material which
by itself does not meet specifications for finished gasoline, but
which can be blended with other components, including
oxygenates, to produce a blended gasoline fully meeting the
American Society for Testing and Materials (ASTM) or state
specifications.

"Non-oxygenated gasoline" means any gasoline which does
not meet the definition of oxygenated gasoline.

"Oxygen content of gasoline blends" means percentage of
oxygen by weight contained in a gasoline blend, based upon the

percent by volume of each type of oxygenate contained in the
gasoline blend, excluding denaturants and other non-oxygen-
containing compounds. All measurements shall be adjusted to
60 degrees Fahrenheit.

"Oxygenate" means any substance, which when added to
gasoline, increases the amount of oxygen in that gasoline blend.
Lawful use of any combination of these substances requires that
they be substantially similar as provided for under 42 U.S.C.
7545(f)(1), or be permitted under a waiver granted by the
Administrator of the Environmental Protection Agency under
the authority of 42 U.S.C. 7545(%)(4).

"Oxygenate blender" means a person who owns, leases,
operates, controls, or supervises a control area oxygenate
blending installation.

"Oxygenated gasoline" means any gasoline which contains
at least 2.0% oxygen by weight, or 2.6% oxygen by weight if the
average oxygen content standard is 3.1%, that was produced
through the addition of one or more oxygenates to a gasoline
and has been included in the oxygenated gasoline program
accounting by a control area responsible party or blender control
area responsible party and which is intended to be sold or
dispensed for use in any control area. Notwithstanding the
foregoing, if the Board determines that the requirement of2.0%
oxygen by weight, or 2.6% oxygen by weight if the average
oxygen content standard is 3.1%, will prevent or interfere with
attainment of the PM,, National Ambient Air Quality Standard
and the State requests and is granted a waiver from the
Administrator of the Environmental Protection Agency under 42
U.S.C. 7545, the waiver amount granted by the Administrator
of the Environmental Protection Agency shall apply.
Oxygenated gasoline containing lead is required to conform to
the same waiver conditions or substantially similar ruling as
unleaded gasoline as described in the definition of oxygenate.

"Refiner" means any person who owns, leases, operates,
controls, or supervises a refinery which produces gasoline for
use in a control area during the applicable control period.

"Refinery" means a plant at which gasoline is produced.

"Reseller" means any person who purchases gasoline and
resells or transfers it to a retailer or a wholesale purchaser-
consumer.

"Retail outlet" means any establishment at which gasoline
is sold or offered for sale to the ultimate consumer for use in
motor vehicles.

"Retailer" means any person who owns, leases, operates,
controls, or supervises a retail outlet.

"Terminal" means an installation at which gasoline is sold,
or dispensed into trucks for transportation to retail outlets or
wholesale purchaser-consumer installations.

"Trigger date" means the date on which is triggered the
Contingency Action Level specified in Section IX.C.8.h or
IX.C.6.e of the state implementation plan.

"Wholesale purchaser-consumer" means any organization
that:

(1) is an ultimate consumer of gasoline;

(2) purchases or obtains gasoline from a supplier for use
in motor vehicles; and

(3) receives delivery of that product into a storage tank of
at least 550-gallon capacity substantially under the control of
that organization.

"Working day" means Monday through Friday, excluding
observed federal and Utah state holidays.

R307-301-2. Applicability and Control Period Start Dates.
(1) Unless waived under authority of 42 U.S.C.
7545(m)(3) by the Administrator of the Environmental
Protection Agency, R307-301 is applicable in Utah and Weber
Counties.
(2) The first control period for areas for which R307-301
is applicable begins on November 1 following the trigger date
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for the county in which it has been triggered.

R307-301-3. Average Oxygen Content Standard.

(1) All gasoline sold or dispensed during the control
period, for use in each control area, by each CAR or blender
CAR as defined in R307-301-1, shall be blended for each
averaging period to contain an average oxygen content of not
less than 2.7% oxygen by weight.

(2) The averaging period over which all gasoline sold or
dispensed in the control area is to be averaged shall be equal to
the control period.

(3) All gasoline, both leaded and unleaded, shall be
blended in compliance with 40 CFR Part 79 (1991) -
Registration of Fuels and Fuel Additives and 40 CFR Part 80
(1991) - Regulation of Fuels and Fuel Additives.

(4) Any gasoline blended under 42 U.S.C. 7545(f)(1)
dealing with substantially similar fuels must be blended in
compliance with the criteria specified in the substantially similar
ruling. Any extra volume of oxygenate or oxygenates added to
gasoline blended under a substantially similar ruling as provided
forunder 42 U.S.C. 7545(f)(1) in excess of the criteria specified
in 42 U.S.C. 7545(f)(1) may not be included in the compliance
calculations specified in R307-301-5(2) and (3).

(5) Any gasoline blended under a waiver granted by the
Environmental Protection Agency under the provisions of 42
U.S.C. 7545(f)(4) must be blended in compliance with the
criteria specified in the appropriate waiver. Gasoline blends
waived to oxygen content above 2.7% oxygen by weight are not
permitted a blending allowance for blending tolerance purposes.
Any extra volume of oxygenate in excess of the criteria specified
in the appropriate waiver may not be included in the compliance
calculations specified in R307-301-5(2) or (3).

(6) Oxygen content shall be determined in accordance with
R307-301-4.

R307-301-4.
Calculations.

(1) For the purpose of determining compliance with the
requirements of R307-301, the oxygen content of gasoline shall
be determined by one or both of the two following methods.

(a) Volumetric Method. Oxygen content may be calculated
by the volumetric method specified in the Environmental
Protection Agency Guidelines for Oxygenated Gasoline Credit
Programs under Section 211(m) of the Clean Air Act as
Amended - Supplementary Information - Oxygen Content
Conversions, published in the Federal Register on October 20,
1992.

(b) Chemical Analysis Method.

(i) Use the sampling methodologies detailed in 40 CFR
Part 80 (1993), Appendix D, to obtain a representative sample
of the gasoline to be tested;

(i) Determine the oxygenate content of the sample by use
of:

(A) the test method specified in ASTM Designation
D4815-93, Testing Procedures--Method--ASTM Standard Test
Method for Determination of C1 to C4 Alcohols and MTBE in
Gasoline by Gas Chromatography,

(B) the test method specified in Appendix C of
Environmental Protection Agency Guidelines for Oxygenated
Gasoline Credit Programs under Section 211(m) of the Clean
Air Actas Amended - Test Procedure Test for the Determination
of Oxygenates in Gasoline as published in the Federal Register
on October 20, 1992, or

(C) an alternative test method approved by the executive
secretary.

(iii). Calculate the oxygen content of the gasoline sampled
by multiplying the mass concentration of each oxygenate in the
gasoline sampled by the oxygen molecular weight contribution
of the oxygenate set forth in (3) below.

Sampling, Testing, and Oxygen Content

(2) All volume measurements required in R307-301-4
shall be adjusted to 60 degrees Fahrenheit.

(3) For the purposes of R307-301, the oxygen molecular
weight contributions and specific gravities of oxygenates
currently approved for use in the United States by the U.S.
Environmental Protection Agency are the following:

TABLE
Specific Gravity and Weight Percent Oxygen of Common Oxygenates

oxygenate weight fraction specific gravity
oxygen at 60 degrees F

ethyl alcohol 0.3473 0.7939

normal propyl alcohol 0.2662 0.8080
isopropyl alcohol 0.2662 0.7899
normal butyl alcohol 0.2158 0.8137
isobutyl alcohol 0.2158 0.8058
secondary butyl alcohol 0.2158 0.8114
tertiary butyl alcohol 0.2158 0.7922
methyl tertiary-butyl ether (MTBE) 0.1815 0.7460
tertiary amyl methyl ether (TAME) 0.1566 0.7752
ethyl tertiary-butyl ether (ETBE) 0.1566 0.7452

(4) Sampling, testing, and oxygen content calculation
records shall be maintained for not less than two years after the
end of each control period for which the information is required.

(5) Every refiner must determine the oxygen content of all
gasoline produced for use in a control area by use of the
methodology specified in (1) above. Documentation shall
include the percent oxygen by weight, each type of oxygenate,
the purity of each oxygenate, and the percent oxygenate by
volume for each oxygenate. Ifa CAR or blender CAR alters the
oxygen content of a gasoline intended for use within a control
area during a control period, the CAR or blender CAR must
determine the oxygen content of the gasoline by use of the
methodology specified in (1) above.

R307-301-5. Alternative Compliance Options.

(1) Each CAR or blender CAR shall comply with the
standard specified in R307-301-3 by means of the method set
forth in either (2) or (3) below and shall specify which option
will be used at the time of the registration required under R307-
301-7.

(2) Compliance calculation on average basis.

(a) The CAR or blender CAR shall determine compliance
with the standard specified in R307-301-3 for each averaging
period and for each control area by:

(i) Calculating the total volume of gasoline labeled as
oxygenated that is sold or dispensed, not including volume
dispensed or sold to another CAR or blender CAR, for use in
the control area which is the sum of:

(A) the volume of each separate batch or truckload of
gasoline labeled as oxygenated that is sold or dispensed,

(B) minus the volume of each separate batch or truckload
of gasoline labeled as oxygenated that is sold or dispensed for
use in a different control area;

(C) minus the volume of each separate batch or truckload
of gasoline labeled as oxygenated that is sold or dispensed for
use in any non-control area.

(i) Calculating the required total oxygen credit units.
Multiply the total volume in gallons of gasoline labeled as
oxygenated that is sold or dispensed for use in the control area,
as determined by (i) above, by the oxygen content standard
specified in R307-301-3(1).

(i) Calculating the actual total oxygen credit units
generated. The actual total oxygen credit units generated is the
sum of the volume of each batch or truckload of gasoline
labeled as oxygenated that was sold or dispensed for use in the
control area as determined by (i) above, multiplied by the actual
oxygen content by weight percent associated with each batch or
truckload. Ifa batch or truckload of gasoline is blended under
the substantially similar provisions of 42 U.S.C. 7545(f)(1) or
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under a waiver granted by the Environmental Protection Agency
under the provisions of 42 U.S.C. 7545(f)(4), any extra volume
of oxygenate in excess of the substantially similar criteria
including the blending tolerance of 0.2% oxygen by weight, or
in excess of the appropriate waiver, cannot be included in the
calculation of oxygen credit units.

(iv) Calculating the adjusted actual total oxygen credit
units. The adjusted actual total oxygen content units is the sum
of the actual total oxygen credit units generated, as determined
by (iii) above;

(A) plus the total oxygen credit units purchased, acquired
through trade and received; and

(B) minus the total oxygen credit units sold,given away
and provided through trade.

(v) Comparing the adjusted actual total oxygen credit units
with the required total oxygen credit units. Ifthe adjusted actual
total content oxygen credit units is greater than or equal to the
required total oxygen credit units, then the standard in R307-
301-3 is met. If the adjusted actual total oxygen credit units is
less than the required total oxygen credit units, then the
purchase of oxygen credit units is required in order to achieve
compliance.

(vi) Intransferring oxygen credit units, the transferor shall
provide the transferee with information as to how the credits
were calculated, including the volume and oxygen content by
weight percent of the gasoline associated with the credits.

(b) To determine the oxygen credit units associated with
each batch or truck load of oxygenated gasoline sold or
dispensed into the control area, use the running weighted
oxygen content (RWOC) of the tank from which and at the time
the batch or truckload was received (see (c) below). In the case
of batches or truckloads of gasoline to which oxygenate was
added outside of the terminal storage tank from which it was
received, use the weighted average of the RWOC and the
oxygen content added as a result of the volume of the additional
oxygenate added.

(c) Running weighted oxygen content. The RWOC
accounts for the volume and oxygen content of all gasoline,
including transfers to or from another CAR or blender CAR,
which enters or leaves a terminal storage tank, and the oxygen
contribution of all oxygenates which are added to the tank. The
RWOC must be calculated each time gasoline enters or leaves
the tank or whenever oxygenates are added to the tank. The
RWOC is calculated weighing the following:

(i) the volume and oxygen content by weight percent of the
gasoline in the storage tank at the beginning of the averaging
period;

(ii) the volume and oxygen content by weight percent of
gasoline entering the storage tank;

(iii) the volume and oxygen content by weight percent of
gasoline leaving the storage tank; and

(iv) the volume, type, purity and oxygen content by weight
percent of the oxygenates added to the storage tank.

(d) Credit transfers. Credits may be used in the
compliance calculation in (2)(a)(i) above, provided that:

(i) the credits are generated in the same control area as
they are used, i.e., no credits may be transferred between
nonattainment areas;

(i1) the credits are generated in the same averaging period
as they are used;

(iii) the ownership of credits is transferred only between
CARs or blender CARs registered under the averaging
compliance option specified in R307-301-7;

(iv) the credit transfer agreement is made no later than 30
working days, as defined in R307-301-1, after the final day of
the averaging period in which the credits are generated; and

(v) the credits are properly created.

(e) Improperly created credits.

(i) No party may transfer any credits to the extent such a

transfer would result in the transferor having a negative credit
balance at the conclusion of the averaging period for which the
credits were transferred. Any credits transferred in violation of
this paragraph are improperly created credits.

(i1) Improperly created credits may not be used, regardless
of a credit transferee's good faith belief that the transferee was
receiving valid credits.

(3) Compliance calculation on a per gallon basis. Each
gallon of gasoline sold or dispensed by a CAR or blender CAR
for use within each control area during the averaging period as
defined in R307-301-1 shall have an oxygen content of at least
the average oxygen content standard specified in R307-301-
3(1). The maximum oxygen content which may be used to
calculate compliance is the average oxygen content standard
specified in R307-301-3. In addition, the CAR or blender CAR
is prohibited from selling, trading or providing oxygen credits
based on gasoline for which compliance is calculated under this
alternative per-gallon method.

R307-301-6. Minimum Oxygen Content.

(1) Any gasoline which is sold or dispensed by a CAR,
blender CAR, carrier, distributor, or reseller for use within a
control area, as defined in R307-301-1, during the control
period, shall contain not less than 2.0% oxygen by weight, or
2.6% oxygen by weight if the average oxygen content standard
is 3.1%, unless it is sold or dispensed to another registered CAR
or blender CAR. This requirement shall begin five working
days, as defined in R307-301-1, before the applicable control
period and shall apply until the end of that period.

(2) This requirement shall apply to all parties downstream
of the CAR or blender CAR unless the gasoline will be sold or
dispensed to another CAR or blender CAR. Any gasoline
which is offered for sale, sold or dispensed to an ultimate
consumer within a control area during a control period, as
defined in R307-301-1, shall not contain less than 2.0% oxygen
by weight, or 2.6% oxygen by weight if the average oxygen
content standard is 3.1%. This requirement shall apply during
the entire applicable control period.

(3) Every refiner must determine the oxygen content of all
gasoline produced by use of the methodologies described in
R307-301-4. This determination shall include the oxygen
content by weight percent, each type of oxygenate, and percent
oxygenate by volume for each type of oxygenate.

(4) Any gasoline sold or dispensed by a CAR or blender
CAR for use within a control area and for which compliance is
demonstrated using the method specified in (3) shall contain not
less than the average oxygen content standard specified in
R307-301-3(1), unless the gasoline is sold or dispensed to
another registered CAR or blender CAR.

R307-301-7. Registration.

(1) All persons who sell or dispense gasoline directly or
indirectly to persons who sell or dispense to ultimate consumers
in a control area during a control period, including CARs,
blender CARs, carriers, resellers, and distributors, shall petition
the executive secretary for registration not less than one
calendar month in advance of such sales or transfers of gasoline
into the control area during the control period.

(2) This petition for registration shall be on forms
prescribed by the executive secretary and shall include the
following information:

(a) the name and business address of the CAR, blender
CAR, carrier, reseller, or distributor;

(b) in the case of a CAR, the address and physical location
of each of the control area terminals from which the CAR
operates;

(c) in the case of a blender CAR, the address and physical
location of each control area oxygenate blending installation
which is owned, leased, operated, or controlled, or supervised
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by a blender CAR;

(d) in the case of a carrier, distributor, or reseller, the
names and addresses of retailers they supply;

(e) the address and physical location where documents
which are required to be retained by R307-301 shall be kept;
and

(f) in the case of a CAR or blender CAR, the compliance
option chosen under provisions of R307-301-5 and a list of
oxygenates which will be used.

(3) If the registration information previously supplied by
a registered party under the provisions of (2)(a) through (e)
becomes incomplete or inaccurate, that party shall submit
updated registration information to the executive secretary
within 15 working days as defined in R307-301-1. If the
information required under (2)(f) is to change, the updated
registration information must be submitted to the executive
secretary before the change is made.

(4) No person shall participate in the oxygenated gasoline
program as a CAR, blender CAR, carrier, reseller, or distributor
until such person has been notified by the executive secretary
that such person has been registered as a CAR, blender CAR,
carrier, reseller, or distributor. Registration shall be valid for the
time period specified by the executive secretary. The executive
secretary shall issue each CAR, blender CAR, carrier, reseller,
or distributor a unique identification number within one
calendar month of the petition for registration.

R307-301-8. Recordkeeping.

(1) Records. All parties in the gasoline distribution
network, as described below, shall maintain records containing
compliance information enumerated or described below. These
records shall be retained by the regulated parties for a period of
two years after the end of each control period for which the
information is required.

(a) Refiners. Refiners shall, for each separate quantity of
gasoline produced or imported for use in a control area during
a control period, maintain records containing the following
information:

(i) results of the tests utilized to determine the types of
oxygenates and percent by volume;

(ii) percent oxygenate content by volume of each
oxygenate;

(iii) oxygen content by weight percent;

(iv) purity of each oxygenate;

(v) total volume of gasoline; and

(vi) the name and address of the party to whom each
separate quantity of oxygenated gasoline was sold or transferred.

(b) Control area terminal operators. Persons who own,
lease, operate or control gasoline terminals which serve control
areas, or any truck- or terminal-lessee who subleases any portion
of a leased tank or terminal to other persons, shall maintain a
copy of the transfer document for each batch or truckload of
gasoline received, purchased, sold or dispensed, and shall
maintain records containing the following information:

(i) the owner of each batch of gasoline handled by each
regulated installation if known, or the storage customer of
record;

(i) volume of each batch or truckload of gasoline going
into or out of the terminal;

(iii) for all batches or truckloads of gasoline leaving the
terminal, the RWOC of the batch or truckload;

(iv) for each oxygenate, the type of oxygenate, purity if
available, and percent oxygenate by volume;

(v) oxygen content by weight percent of all batches or
truckloads received at the terminal;

(vi) destination county of each tank truck sale or batch of
gasoline as declared by the purchaser of the gasoline, if the
destination is within Utah or Weber County;

(vii) the name and address of the party to whom the

gasoline was sold or transferred and the date of the sale or
transfer, and

(viii) the results of the tests for oxygenates, if performed,
of each sale or transfer, and who performed the tests.

(c) CARs and blender CARs. Each CAR must maintain
records containing the information listed in (b) above. Each
CAR and blender CAR must maintain a copy of the transfer
document for each shipment of gasoline received, purchased,
sold or dispensed, as well as the records containing the
following information:

(i) CAR or blender CAR identification number;

(ii) the name and address of the person from whom each
shipment of gasoline was received, and the date when it was
received;

(iii) data on each shipment of gasoline received, including:

(A) the volume of each shipment;

(B) type of oxygenate or oxygenates, and percentage by
volume; and

(C) oxygen content by weight percent;

(iv) the volume of each receipt of bulk oxygenates;

(v) the name and address of the parties from whom bulk
oxygenate was received;

(vi) the date and destination county of each sale of
gasoline, if the destination is within Utah or Weber County;

(vii) data on each shipment of gasoline sold or dispensed
including:

(A) the volume of each shipment;

(B) type of each oxygenate, and percent by volume for
each oxygenate, and

(C) oxygen content by weight percent;

(viii) documentation of the results of all tests done
regarding the oxygen content of gasoline;

(ix) the names, addresses and CAR or blender CAR
identification numbers of the parties to whom any gasoline was
sold or dispensed, and the dates of these transactions; and

(x) in the case of CARs or blender CARs that elect to
comply with the average oxygen content standard specified in
R307-301-3 by means of the compliance option specified in
R307-301-5(2) must also maintain records containing the
following information:

(A) records supporting and demonstrating compliance
with the averaging standard specified in R307-301-3; and

(B) for any credits bought, sold, traded, or transferred, the
dates of the transactions, the names, addresses and CAR or
blender CAR identification numbers of the CARs and blender
CARs involved in the individual transactions, and the amount
of credits transferred. Any credits transferred must be
accompanied by a demonstration of how those credits were
calculated. Adequate documentation that both parties have
agreed to all credit transfers within 30 working days, as defined
inR307-301-1, following the close of the averaging period must
be included.

(d) Retailers and wholesale purchaser-consumers within
a control area must maintain the following records:

(1) the names, addresses and CAR, blender CAR, carrier,
distributor, or reseller identification numbers of the parties from
whom all shipments of gasoline were purchased or received, and
the dates when they were received and for each shipment of
gasoline bought, sold or transported:

(A) the transfer document as specified in R307-301-8(3)
and

(B) a copy of each contract for delivery of oxygenated
gasoline and

(ii) data on every shipment of gasoline bought, sold or
transported, including:

(A) volume of each shipment;

(B) for each oxygenate, the type, percent by volume and
purity (if available);

(C) oxygen content by weight percent; and
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(D) destination county of each sale or shipment of
gasoline, if the destination is within Utah or Weber County; and

(iii) the name and telephone number of the person
responsible for maintaining the records and the address where
the records are located, if the location of the records is different
from the station or outlet location.

(e) Carriers, distributors, resellers, terminal operators, and
oxygenate blenders must keep a copy of the transfer document
for each truckload or shipment of gasoline received, obtained,
purchased, sold or dispensed.

R307-301-9. Reports.

(1) Each CAR or blender CAR that elects to comply with
the average oxygen content standard specified inR307-301-3 by
the compliance option specified in R307-301-5(2) shall submit
a report to the executive secretary for each control period for
each control area as defined in R307-301-1 reflecting the
compliance information detailed in R307-301-5(2).

(2) Each CAR or blender CAR that elects to comply with
the average oxygen content standard specified in R307-301-3
shall submit a report to the executive secretary for each control
period for each control area as defined in R307-301-1 reflecting
the compliance information detailed in R307-301-5(3),
including the volume of oxygenated gasoline sold or dispensed
into each control area during the control period.

(3) Thereportis due 30 working days, as defined in R307-
301-1, after the last day of the control period for which the
information is required. The report shall be filed using forms
provided by the executive secretary.

R307-301-10. Transfer Documents.

Each time that physical custody or title of gasoline destined
for a control area changes hands other than when gasoline is
sold or dispensed for use in motor vehicles at a retail outlet or
wholesale purchaser-consumer installation, the transferor shall
provide to the transferee, in addition to, or as part of, normal
bills oflading, invoices, etc., adocument containing information
regarding that shipment. This document shall accompany every
shipment of gasoline to a control area after it has been dispensed
by a terminal, or the information shall be included in the normal
paperwork which accompanies every shipment of gasoline. The
information shall legibly and conspicuously contain the
following information:

(1) the date of the transfer;

(2) the name, address, and CAR, blender CAR, carrier,
distributor, or reseller identification number, if applicable, ofthe
transferor;

(3) the name, address, and CAR, blender CAR, carrier,
distributor, or reseller identification number, ifapplicable, ofthe
transferee;

(4) the volume of gasoline which is being transferred;

(5) identification of the gasoline as oxygenated or, if non-
oxygenated, with a statement labeling it as "Non-oxygenated
gasoline, not for sale to ultimate consumer in a control area
during a control period";

(6) the location of the gasoline at the time of the transfer;

(7) type of each oxygenate and percentage by volume for
each oxygenate;

(8) oxygen content by weight percent; and

(9) for gasoline which is in the gasoline distribution
network between the refinery or import installation and the
control area terminal, for each oxygenate used, the type of
oxygenate, its purity and percentage by volume and the oxygen
content by weight percent.

R307-301-11. Prohibited Activities.

(1) During the control period, no refiner, oxygenate
blender, CAR, blender CAR, control area terminal operator,
carrier, distributor or reseller may manufacturer, sell, offer for

sale, dispense, supply, offer for supply, store, transport, or cause
the transport of:

(a) gasoline which contains less than 2.0% oxygen by
weight, or 2.6% oxygen by weight if the average oxygen content
standard is 3.1% oxygen, for use during the control period, in a
control area unless clearly marked documents accompany the
gasoline labeling it as "Non-oxygenated gasoline, not for sale to
ultimate consumer in a control area during a control period"; or

(b) gasoline represented as oxygenated which has an
oxygen content which is improperly stated in the documents
which accompany such gasoline.

(2) No retailer or wholesale purchaser-consumer may
dispense, offer for sale, sell or store, for use during the control
period, gasoline which contains less than 2.0% oxygen by
weight, or 2.6% oxygen by weight if the average oxygen content
standard is 3.1% in a control area.

(3) No person may operate as a CAR or blender CAR or
hold themselves out as such unless they have been properly
registered by the executive secretary. No CAR or blender CAR
may offer for sale or store, sell, or dispense gasoline, to any
person not registered as a CAR or blender CAR for use in a
control area, unless:

(a) the average oxygen content of the gasoline during the
averaging period meets the standard established in R307-301-3;
and

(b) the gasoline contains at least 2.0% oxygen by weight,
or 2.6% oxygen by weight if the average oxygen content
standard is 3.1% on a per-gallon basis.

(4) For terminals which sell or dispense gasoline intended
for use in a control area during a control period, the terminal
owner or operator may not accept gasoline into the terminal
unless:

(a) transfer documentation containing the information
specified in R307-301-8(3) accompanies the gasoline and

(b) the terminal owner or operator conducts a quality
assurance program to verify the accuracy of this information.

(5) No person may sell or dispense non-oxygenated
gasoline for use in any control area during the control period,
unless:

(a) the non-oxygenated gasoline is segregated from
oxygenated gasoline;

(b) clearly marked documents accompany the non-
oxygenated gasoline labeling it as "non-oxygenated gasoline,
not for sale to ultimate consumer in a control area during a
control period," and

(c) the non-oxygenated gasoline is in fact not sold or
dispensed to ultimate consumers during the control period in the
control area.

(6) No named person may fail to comply with the
recordkeeping and reporting requirements contained in R307-
301-8 through 10.

(7) No person may sell, dispense or transfer oxygenated
gasoline, except for use by the ultimate consumer at a retail
outlet or wholesale purchaser-consumer installation, without
transfer documents which accurately contain the information
required by R307-301-10).

(8) Liability for violations of the prohibited activities.

(a) Where the gasoline contained in any storage tank at
any installation owned, leased, operated, controlled or
supervised by any retailer, wholesale purchaser-consumer,
distributor, reseller, carrier, refiner, or oxygenate blender is
found in violation of the prohibitions described in (1)(a) or (2)
above, the following persons shall be in violation:

(i) theretailer, wholesale purchaser-consumer, distributor,
reseller, carrier, refiner, or oxygenate blender who owns, leases,
operates, controls or supervises the installation where the
violation is found; and

(i) each oxygenate blender, distributor, reseller, and
carrier who, downstream of the control area terminal, sold,
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offered for sale, dispensed, supplied, offered for supply, stored,
transported, or caused the transportation of any gasoline which
is in the storage tank containing gasoline found to be in
violation.

(b) Where the gasoline contained in any storage tank at
any installation owned, leased, operated, controlled or
supervised by any retailer, wholesale purchaser-consumer,
distributor, reseller, carrier, refiner, or oxygenate blender is
found in violation of the prohibitions described in (1)(b) or (2)
above, the following persons shall be in violation:

(i) theretailer, wholesale purchaser-consumer, distributor,
reseller, carrier, refiner, or oxygenate blender who owns, leases,
operates, controls or supervises the installation where the
violation is found; and

(ii) each refiner, oxygenate blender, distributor, reseller,
and carrier who manufactured, imported, sold, offered for sale,
dispensed, supplied, offered for supply, stored, transported, or
caused the transportation of any gasoline which is in the storage
tank containing gasoline found to be in violation.

(9) Defenses for prohibited activities.

(a) In any case in which a refiner, oxygenate blender,
distributor, reseller or carrier would be in violation under (1)
above, that person shall not be in violation if they can
demonstrate that they meet all of the following:

(i) that the violation was not caused by the regulated party
or its employee or agent;

(ii) that refiner, oxygenate blender, distributor, reseller or
carrier possesses documents which should accompany the
gasoline, which contain the information required by R307-301-
8; and

(iii) that refiner, oxygenate blender, distributor, reseller or
carrier conducts a quality assurance sampling and testing
program as described in (10) below.

(b) In any case in which a retailer or wholesale purchaser-
consumer would be in violation under (2) above, the retailer or
wholesale purchaser-consumer shall not be in violation if it can
demonstrate that they meet all of the following:

(i) that the violation was not caused by the regulated party
or its employee or agent; and

(i) that the retailer or wholesale purchaser-consumer
possess documents which should accompany the gasoline,
which contain the information required by R307-301-8 through
10.

(c) Where a violation is found at an installation which is
operating under the corporate, trade or brand name of a refiner,
that refiner must show, in addition to the defense elements
required by (a) above, that the violation was caused by any of
the following:

(i) an act in violation of law (other than the Clean Air Act
or R307-301), or an act of sabotage or vandalism, or

(i1) the action of a reseller, distributor, oxygenate blender,
carrier, or a retailer, or wholesale purchaser-consumer which is
supplied by any of the persons listed in (a) above, in violation
of a contractual undertaking imposed by the refiner designed to
prevent such action, and despite periodic sampling and testing
by the refiner to ensure compliance with such contractual
obligation; or

(iii) the action of any carrier or other distributor not
subject to a contract with the refiner but engaged by the refiner
for transportation of gasoline, despite specification or inspection
of procedures and equipment by the refiner or periodic sampling
and testing which are reasonably calculated to prevent such
action.

(d) In R307-301-8 through 11, the term "was caused"
means that the party must demonstrate by specific showings or
by direct evidence, that the violation was caused or must have
been caused by another.

(10) Quality Assurance Program. In order to demonstrate
an acceptable quality assurance program, a party must conduct

periodic sampling and testing to determine if the oxygenated
gasoline has oxygen content which is consistent with the
product transfer documentation.

R307-301-12. Labeling of Pumps.

(1) Any person selling or dispensing oxygenated gasoline
pursuant to R307-301 is required to label the fuel dispensing
system with one of the following notices.

(a) "The gasoline dispensed from this pump is oxygenated
and will reduce carbon monoxide pollution from motor vehicles.
This fuel contains up to (specify maximum percent by volume)
(specific oxygenate or specific combination of oxygenates in
concentrations of at least one percent)."

(b) "The gasoline dispensed from this pump is oxygenated
and will reduce carbon monoxide pollution from motor vehicles.
This fuel contains up to (specify maximum percent by volume)
(specific oxygenate or combination of oxygenates present in
concentrations of at least one percent) from November 1
through February 29."

(2) The label letters shall be block letters of no less than
20-point type, at least 1/16 inch stroke (width of type), and of a
color that contrasts with the label background color. The label
letters that specify maximum percent oxygenate by volume and
that disclose the specific oxygenate shall be at least 1/2 inch in
height, 1/16 inch stroke (width of type).

(3) The label must be affixed to the upper one-half of the
vertical surface of the pump on each side with gallonage and
dollar amount meters from which gasoline can be dispensed and
must be clearly readable to the public.

(4) The retailer or wholesale purchaser-consumer shall be
responsible for compliance with R307-301-12.

R307-301-13. Inspections.

Inspections of registered parties, control area retailers,
refineries, control area terminals, oxygenate blenders and
control area wholesale purchaser-consumers may include the
following:

(1) physical sampling, testing, and calculation of oxygen
content of the gasoline as specified in R307-301-4;

(2) review of documentation relating to the oxygenated
gasoline program, including but not limited to records specified
in R307-301-8; and

(3) in the case of control area retailers and wholesale
purchaser-consumers, verification that gasoline dispensing
pumps are labeled in accordance with R307-301-12.

R307-301-14. Public and Industry Education Program.
The executive secretary shall provide to the affected public,

mechanics, and industry information regarding the benefits of

the program and other issues related to oxygenated gasoline.

KEY: air pollution control, motor vehicles, gasoline,
petroleum

May 18, 2004 19-2-101
Notice of Continuation March 27, 2002 19-2-104
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R382. Health, Children's Health Insurance Program.
R382-10. Eligibility.
R382-10-1. Authority.

This rule sets forth the eligibility requirements for coverage
under the Children's Health Insurance Program. It is authorized
by Title 26, Chapter 40.

R382-10-2. Definitions.

(1) The Department adopts the definitions found in
Sections 2110(b) and (c) of the Social Security Act as enacted
by Pub. L. No. 105-33 which are incorporated by reference in
this rule.

(2) The following additional definitions also apply:

(a) "Applicant," means a child on whose behalf an
application has been made for benefits under the Children's
Health Insurance Program, but who is not an enrollee.

(b) "Best estimate" means the Department's determination
of a household's income for the upcoming eligibility period,
based on past and current circumstances and anticipated future
changes.

(c) "Children's Health Insurance Program" or "CHIP"
means the program for benefits under the Utah Children's Health
Insurance Act, Title 26, Chapter 40.

(d) "Department" means the Utah State Department of
Health.

(e) "Income averaging" means a process of using a history
of past or current income and averaging it over a determined
period of time that is representative of future income.

(f) "Income anticipating" means a process of using current
facts regarding rate of pay, number of working hours, and
expected changes to anticipate future income.

(g) "Income annualizing" means a process of determining
the average annual income of a household, based on the past
history of income and expected changes.

(h) "Local office" means any Bureau of Eligibility Services
office location, outreach location, or telephone location where
an individual may apply for medical assistance.

(i) "Quarterly Premium" means a payment that enrollees
must pay every 3 months to receive coverage under CHIP.

(j) "Renewal month" means the last month of the eligibility
period for an enrollee.

(k) "Verifications" means the proofs needed to decide if a
child meets the eligibility criteria to be enrolled in the program.
Verifications may include hard copy documents such as a birth
certificate, computer match records such as Social Security
benefits match records, and collateral contacts with third parties
who have information needed to determine the eligibility of a
child.

R382-10-3. Actions on Behalf of a Minor.

(1) A parent or an adult who has assumed responsibility
for the care or supervision of a child may apply for CHIP
enrollment, provide information required by this rule, or
otherwise act on behalf of a child in all respects under the
statutes and rules governing the CHIP program.

(a) The child, if 18 years old or an emancipated minor, the
child's parent or legal guardian must indicate in writing to the
Department who is authorized as the child's representative.

(b) The executive director of the Department or his
designee may designate an authorized representative if the child
needs a representative but is unable to make a choice either in
writing or orally in the presence of a witness.

(2) Where the statutes or rules governing the CHIP
program require a child to take an action, the parent or adult
who has assumed responsibility for the care or supervision of
the child is responsible to take the action on behalf of the child.
Ifthe parent or adult who has assumed responsibility for the care
or supervision of the child fails to take an action, the failure is
attributable as the child's failure to take the action.

(3) Notice to the parent or adult who has assumed
responsibility for the care or supervision of the child is notice to
the child.

R382-10-4.
Responsibilities.

(1) A parent or an adult who has assumed responsibility
for the care or supervision of a child may apply or reapply for
Children's Health Insurance Program benefits on behalf of a
child during an open enrollment period. An emancipated child
or an 18 year old child may apply on his own behalf.

(2) The applicant must provide the Department with
verifications to establish the eligibility of the child, including
information about the parents.

(3) Anyone may look at the eligibility policy manuals
located at any local office, except at outreach or telephone
locations.

(4) The parent or other individual who arranged for
medical services on behalf of the child shall repay the
Department for services paid for by the Department under this
program if the child is determined not to be eligible for CHIP.

(5) The parent(s) or child, or other responsible person
acting on behalf of a child must report certain changes to the
local office within ten days of the day the change becomes
known. Some examples of reportable changes include:

(a) An enrollee begins to receive coverage under a group
health plan or other health insurance coverage.

(b) An enrollee begins to have access to coverage under a
group health plan or other health insurance coverage.

(c) An enrollee leaves the household or dies.

(d) An enrollee or the household moves out of state.

(e) Change of address of an enrollee or the household.

(f) An enrollee enters a public institution or an institution
for mental diseases.

(6) Applicants and enrollees have the right to be notified
about actions the agency takes regarding their eligibility or
continued eligibility, the reason the action was taken, and the
right to request an agency conference or agency action.

Applicant and Enrollee Rights and

R382-10-5. Verification and Information Exchange.

(1) The applicant and enrollee upon renewal must provide
verification ofeligibility factors as requested by the Department.

(2) The Department may release information concerning
applicants and enrollees and their households to other state and
federal agencies to determine eligibility for other public
assistance programs.

(3) The Department must release information to the Title
IV-D agency and Social Security Administration to determine
benefits.

(4) The Department may verify information by exchanging
information with other public agencies as described in 42 CFR
435.945, 435.948, 435.952, 435.955, and 435.960, 1997
edition.

R382-10-6. Citizenship and Alienage.

(1) To be eligible to enroll in the program, a child must be
a citizen of the United States or a qualified alien as defined in
Pub. L. No. 104-193(401) through (403), (411), (412), (421)
through (423), (431), and (435), and amended by Pub. L. No.
105-33(5302)(b) and (c), (5303), (5305)(b), (5306), (5562),
(5563), and (5571).

(2) Hmong or Highland Lao veterans who fought on
behalf of the Armed Forces of the United States during the
Vietnam conflict and who are lawfully admitted to the United
States for permanent residence, and their family members who
are also qualified aliens, may be eligible to enroll in the program
regardless of their date of entry into the United States.

(3) One adult housechold member must declare the
citizenship or alien status of all applicants in the household.
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The applicant must provide verification of his citizenship or
alien status.

(4) A qualified alien, as defined in Pub. L. No. 104-
193(431) and amended by Pub. L. No. 105-33(5302)(c)(3),
(5562), and (5571), admitted into the United States prior to
August 22, 1996, may enroll in the program.

(5) A qualified alien, as defined in Pub. L. No. 104-
193(431) and amended by Pub. L. No. 105-33(5302)(c)(3),
(5562), and (5571), newly admitted into the United States on or
after August 22, 1996, may enroll in the program after five years
have passed from his date of entry into the United States.

R382-10-7. Utah Residence.

(1) A child must be a Utah resident to be eligible to enroll
in the program.

(2) An American Indian child in a boarding school is a
resident of the state where his parents reside. A child in a
school for the deaf and blind is a resident of the state where his
parents reside.

(3) A child is a resident of the state if he is temporarily
absent from Utah due to employment, schooling, vacation,
medical treatment, or military service.

(4) The child need not reside in a home with a permanent
location or fixed address.

R382-10-8. Residents of Institutions.

(1) Residents of institutions described in Section
2110(b)(2)(A) of the Social Security Act as enacted by Pub. L.
No. 105-33 are not eligible for the program.

(2) A child under the age of 18 is not a resident of an
institution if he is living temporarily in the institution while
arrangements are being made for other placement.

(3) A child who resides in a temporary shelter for a limited
period of time is not a resident of an institution.

R382-10-9. Social Security Numbers.

(1) The Department may request applicants to provide the
correct Social Security Number (SSN) or proof of application
for a SSN for each household member at the time of application
for the program.

(2) A child may not be denied CHIP enrollment for failure
to provide a SSN.

R382-10-10. Creditable Health Coverage.

(1) To be eligible for enrollment in the program, a child
must meet the requirements of Sections 2110(b)(1)(C) and
(2)(B) of the Social Security Act as enacted by Pub. L. No. 105-
33

(2) A child who is covered under a group health plan or
other health insurance coverage including coverage under a
parent's or legal guardian's employer, as defined by the Health
Insurance Portability and Accountability Act of 1996 (HIPAA),
is not eligible for CHIP assistance.

(3) A child who is covered under an absent parent's
insurance coverage that does not provide coverage in the State
of Utah is eligible for enrollment.

(4) A child who is covered under a group health plan or
other health coverage but has reached the lifetime maximum
coverage under that plan is eligible for enrollment.

(5) A child who has access to health insurance coverage
through an employer where the cost to enroll the child in the
plan is less than 5% of the household's gross annual income, is
not eligible for CHIP assistance. The child is considered to
have access to coverage even if the employer offers coverage
only during an open enrollment period.

(6) The Department shall deny eligibility if the applicant
or a custodial parent has voluntarily terminated health insurance
coverage in the 90 days prior to the application date for
enrollment under CHIP.

(a) An applicant or applicant's parent(s) who voluntarily
terminates coverage under a COBRA plan or under the Health
Insurance Pool (HIP), or who is involuntarily terminated from
an employer's plan is eligible for CHIP without a 90 day waiting
period.

(b) An applicant who voluntarily terminates health
insurance coverage purchased after the previous CHIP open
enrollment period ended but before the beginning of the current
open enrollment period and who met CHIP eligibility
requirements at the time of purchase, is eligible for CHIP
without a 90 day waiting period.

(7) A child with creditable health coverage operated or
financed by the Indian Health Services is not excluded from
enrolling in the program.

(8) An applicant must report at application and renewal
whether any of the children in the household for whom
enrollment is being requested has access to or is covered by a
group health plan, other health insurance coverage, or a state
employee's health benefits plan.

(9) The Department shall deny an application or renewal
if the enrollee fails to respond to questions about health
insurance coverage for children the household seeks to enroll or
renew in the program.

R382-10-11. Household Composition.

(1) The following individuals who reside together must be
included in the household for purposes of determining the
household size and whose income will be counted, whether or
not the individual is eligible to enroll in the program:

(a) A child who meets the CHIP age requirement and who
does not have access to and is not covered by a group health
plan or other health insurance;

(b) Siblings, half-siblings, adopted siblings, and step-
siblings of the child who meets the CHIP age requirement if
these individuals also meet the CHIP age requirement;

(c) Parents and stepparents of any child who is included in
the household size;

(d) Children of any child included in the household size;

(e) The spouse of any child who is included in the
household size; and

(f) Unborn children of anyone included in the household
size.

(2) Any individual described in Subsection (1) of this
Section who is temporarily absent solely by reason of
employment, school, training, military service, or medical
treatment, or who will return home to live within 30 days from
the date of application, is part of the household.

(3) A household member described in Subsection (1) of
this Section who does not qualify to enroll in the CHIP program
due to his alien status is included in the household size and his
income is counted as household income.

(4) If an individual is caring for a child of his or her
former spouse, in a case in which a divorce has been finalized,
the child may be included in the household if the child resides
in the home.

R382-10-12. Age Requirement.

(1) A child must be under 19 years of age to enroll in the
program.

(2) The month in which a child's 19th birthday occurs is
the last month of eligibility for CHIP enrollment.

R382-10-13. Income Provisions.

To be eligible to enroll in the Children's Health Insurance
Program, gross household income must be equal to or less than
200% of the federal non-farm poverty guideline for a household
of equal size. All gross income, earned and unearned, received
by the parents and step-parents of any child who is included in
the household size, is counted toward household income, unless
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this section specifically describes a different treatment of the
income.

(1) The Department does not count income that is defined
in 20 CFR 416(K) Appendix, 1997 edition, which is adopted
and incorporated by reference.

(2) Any income in a trust that is available to, or is received
by a household member, is countable income.

(3) Payments received from the Family Employment
Program, General Assistance, or refugee cash assistance or
adoption support services as authorized under Title 35A,
Chapter 3 is countable income.

(4) Rental income is countable income. The following
expenses can be deducted:

(a) taxes and attorney fees needed to make the income
available;

(b) upkeep and repair costs necessary to maintain the
current value of the property;

(c) utility costs only if they are paid by the owner; and

(d) interest only on a loan or mortgage secured by the
rental property.

(5) Deposits to joint checking or savings accounts are
countable income, even if the deposits are made by a non-
household member. An applicant or enrollee who disputes
household ownership of deposits to joint checking or savings
accounts shall be given an opportunity to prove that the deposits
do not represent income to the household. Funds that are
successfully disputed are not countable income.

(6) Cash contributions made by non-household members
are counted as income unless the parties have a signed written
agreement for repayment of the funds.

(7) The interest earned from payments made under a sales
contract or a loan agreement is countable income to the extent
that these payments will continue to be received during the
eligibility period.

(8) In-kind income, which is goods or services provided to
the individual from a non-household member and which is not
in the form of cash, for which the individual performed a service
or is provided as part of the individual's wages is counted as
income. In-kind income for which the individual did not
perform a service or did not work to receive is not counted as
income.

(9) SSI and State Supplemental Payments are countable
income.

(10) Death benefits are not countable income to the extent
that the funds are spent on the deceased person's burial or last
illness.

(11) A bona fide loan that an individual must repay and
that the individual has contracted in good faith without fraud or
deceit, and genuinely endorsed in writing for repayment is not
countable income.

(12) Child Care Assistance under Title XX is not
countable income.

(13) Reimbursements of Medicare premiums received by
an individual from Social Security Administration or the State
Department of Health are not countable income.

(14) Needs-based Veteran's pensions are not counted as
income. If the income is not needs-based, only the portion of a
Veteran's Administration check to which the individual is
legally entitled is countable income.

(15) Income of a child is excluded if the child is not the
head of a household.

(16) Educational income such as educational loans, grants,
scholarships, and work-study programs are not countable
income. The individual must verify enrollment in an
educational program.

(17) Reimbursements for expenses incurred by an
individual are not countable income.

(18) Any payments made to an individual because of his
status as a victim of Nazi persecution as defined in Pub. L. No.

103-286 are not countable income, including payments made by
the Federal Republic of Germany, Austrian Social Insurance
payments, and Netherlands WUV payments.

(19) Victim's Compensation payments as defined in Pub.
L. No. 101-508 are not countable income.

(20) Disaster relief funds received if a catastrophe has
been declared a major disaster by the President of the United
States as defined in Pub. L. No. 103-286 are not countable
income.

(21) Income of an alien's sponsor or the sponsor's spouse,
is not countable income.

R382-10-14. Budgeting.

The following section describes methods that the
Department will use to determine the household's countable
monthly or annual income.

(1) The gross income of all household members is counted
in determining the eligibility of a child, unless the income is
excluded under this rule. Only expenses that are required to
make an income available to the individual are deducted from
the gross income. No other deductions are allowed.

(2) The Department shall determine monthly income by
taking into account the months of pay where an individual
receives a fifth paycheck when paid weekly, or a third paycheck
when paid every other week. The Department shall multiply the
weekly amount by 4.3 to obtain a monthly amount. The
Department shall multiply income paid bi-weekly by 2.15 to
obtain a monthly amount.

(3) The Department shall determine a child's eligibility and
cost-sharing requirements prospectively for the upcoming
eligibility period at the time of application and at each renewal
for continuing eligibility. The Department shall determine
prospective eligibility by using the best estimate of the
household's average monthly income that is expected to be
received or made available to the household during the
upcoming eligibility period. The Department shall prorate
income that is received less often than monthly over the
eligibility period to determine an average monthly income. The
Department may request prior years' tax returns as well as
current income information to determine a household's income.

(4) Methods of determining the best estimate are income
averaging, income anticipating, and income annualizing. The
Department may use a combination of methods to obtain the
most accurate best estimate. The best estimate may be a
monthly amount that is expected to be received each month of
the eligibility period, or an annual amount that is prorated over
the eligibility period. Different methods may be used for
different types of income received in the same household.

(5) The Department shall determine farm and self-
employment income by using the individual's recent tax return
forms. If tax returns are not available, or are not reflective of
the individual's current farm or self-employment income, the
Department shall request income information from a recent time
period during which the individual had farm or self-employment
income. The Department shall deduct 40% of the gross income
as a deduction for business expenses to determine the countable
income of the individual. For individuals who have business
expenses greater than 40%, the Department shall request
expense information and deduct the expenses from the gross
income. The Department shall deduct the same expenses from
gross income that the Internal Revenue Service allows as self-
employment expenses.

(6) The Department may annualize income for any
household and in particular for households that have self-
employment income, receive income sporadically under contract
or commission agreements, or receive income at irregular
intervals throughout the year.

R382-10-15. Assets.
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An asset test is not required for CHIP eligibility.

R382-10-16. Application and Renewal.

The application is the initial request from an applicant for
CHIP enrollment for a child. The application process includes
gathering information and verifications to determine the child's
eligibility for enrollment in the program. Renewal is the process
of gathering information and verifications on a periodic basis to
determine continued eligibility of an enrollee.

(1) The applicant must complete and sign a written
application to become enrolled in the program.

(2) The Department accepts any Department-approved
application form for medical assistance programs offered by the
state as an application for CHIP enrollment.

(3) Individuals may apply for enrollment during open
enrollment periods in person, through the mail, by fax, or
online.

(4) A family who has a child enrolled in CHIP, may enroll
anew child born to or adopted by a household member without
waiting for the next open enrollment period.

(5) A child who loses Medicaid coverage because he or
she has reached the maximum age limit and does not qualify for
any other Medicaid program without paying a spenddown, may
enroll in CHIP without waiting for the next open enrollment
period.

(6) A child who loses Medicaid coverage because he or
she is no longer deprived of parental support and does not
qualify for any other Medicaid program without paying a
spenddown, may enroll in CHIP without waiting for the next
open enrollment period.

(7) The Department may interview applicants, the
applicant's parents, and any adult who has assumed
responsibility for the care or supervision of the child to assist in
determining eligibility.

(8) Ifeligibility for CHIP enrollment ends, the Department
shall review the case for eligibility under any other medical
assistance program without requiring a new application. The
Department may request additional verification from the
household if there is insufficient information to make a
determination.

R382-10-17. Eligibility Decisions.

(1) The Department must determine eligibility for CHIP
within 45 days of the date of application. Ifa decision can not
be made in 45 days because the applicant fails to take a required
action and requests additional time to complete the application
process, or if circumstances beyond the Department's control
delay the eligibility decision, the Department shall document the
reason for the delay in the case record. The Department must
inform the applicant of the status of the application and the time
frame for completing the application process.

(2) The Department may not use the time standard as a
waiting period before determining eligibility, or as a reason for
denying eligibility because the Department has not determined
eligibility within that time.

(3) The Department shall complete a determination of
eligibility or ineligibility for each application unless:

(a) the applicant voluntarily withdrew the application and
the Department sent a notice to the applicant to confirm the
withdrawal;

(b) the applicant died; or

(c) the applicant can not be located or has not responded
to requests for information within the 30 day application period.

(4) The Department must redetermine eligibility at least
every 12 months.

(5) At application and renewal, the Department must
determine if any child applying for CHIP enrollment is eligible
for coverage under Medicaid. A child who is eligible for
Medicaid coverage is not eligible for CHIP. A child who must

meet a spend-down to receive Medicaid and chooses not to meet
the spenddown can be enrolled in CHIP.

R382-10-18. Effective Date of Enrollment and Renewal.

(1) The effective date of CHIP enrollment is the date a
completed and signed application is received by the Department.
The Department may allow a grace enrollment period beginning
no earlier than four days before the date a completed and signed
application is received by the Department. The Department
shall not pay for any services received before the effective
enrollment date.

(2) Fora family who has a child enrolled in CHIP and who
adds a newborn or adopted child, the effective date of
enrollment is the date of birth or adoption if the family requests
the coverage within 30 days of the birth or adoption. If the
request is made more than 30 days after the birth or adoption,
enrollment in CHIP will be effective beginning the date of
report, except as otherwise provided in R382-10-18 (1).

(3) The effective date of enrollment for a renewal is the
first day of the month after the renewal month, if the renewal
process is completed by the end of the renewal month, or by the
last day of the month immediately following the renewal month,
and the child continues to be eligible.

(4) Ifthe renewal process is not completed by the end of
the renewal month, the case will be closed unless the enrollee
has good cause for not completing the renewal process on time.
Good cause includes a medical emergency, death of an
immediate family member, or natural disaster, or other similar
occurrence.

(5) The Department may require an interview with the
parent, child, or adult who has assumed responsibility for the
care or supervision of a child, or other authorized representative
as part of the renewal process.

R382-10-19. Open Enrollment Period.

(1) The Department accepts applications for enrollment at
times when sufficient funding is available to justify enrolling
more individuals. The Department limits the number it enrolls
according to the funds available for the program.

(a) The Department shall notify the public of the open
enrollment period 10 days in advance through a newspaper of
general circulation.

(b) During an open enrollment period, the Department
accepts applications in person, through the mail, by fax, or
online. The Department sorts applications according to the date
received. When an application is received through the mail, the
date of receipt is the date of the postmark. When an application
is submitted online, the date of receipt is the date of electronic
transmission. If the applications received on a day exceed the
number of openings available, the Department shall randomize
all applications for that day and select the number needed to fill
the openings.

(c) The Department will not accept applications prior to
the open enrollment date, except as provided in R382-10-16.

R382-10-20. Enrollment Period.

(1) The enrollment period begins with either the date of
application, or an earlier date as defined in R382-10-18, if the
applicant is determined eligible for CHIP enrollment. Covered
services the child received on or after the effective date of
enrollment are payable by CHIP for a child who was eligible
upon application.

(2) A child eligible for CHIP enrollment receives 12
months of coverage unless the child turns 19 years of age before
the end of the 12-month enrollment period, moves out of the
state, becomes eligible for Medicaid, begins to be covered under
a group health plan or other health insurance coverage, enters a
public institution, or does not pay his or her quarterly premium.
The month a child turns 19 years of age is the last month the
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child is eligible for CHIP.

R382-10-21. Quarterly Premiums.

(1) Each family with children enrolled in the CHIP
program must pay a quarterly premium based on the countable
income of the family during the first month of the quarter.

(a) A family whose countable income is equal to or less
than 100% of the federal poverty level or who are American
Indian pays no premium.

(b) A family with countable income greater than 100% and
up to 150% of the federal poverty level must pay a quarterly
premium of $13.00.

(c) A family with countable income greater than 150% and
up to 200% of the federal poverty level must pay a quarterly
premium of $25.00.

(2) A family who does not pay its quarterly premium by
the premium due date will be terminated from CHIP. Coverage
may be reinstated when any of the following events occur:

(a) The family pays the premium by the last day of the
month immediately following the termination;

(b) The family's countable income decreased to below
100% of the federal poverty level prior to the first month of the
quarter.

(c) The family's countable income decreases prior to the
first month of the quarter and the family owes a lower premium
amount. The new premium must be paid within 30 days.

(3) A family who was terminated from CHIP who
reapplies within one year of the termination date, must pay any
outstanding premiums before the children can be re-enrolled.

R382-10-22. Termination and Notice.

(1) The Department shall notify an applicant or enrollee in
writing of the eligibility decision made on the application or at
renewal.

(2) The Department shall notify an enrollee in writing ten
days before taking a proposed action adversely affecting the
enrollee's eligibility.

(3) Notices under this section shall provide the following
information:

(a) the action to be taken;

(b) the reason for the action;

(c) the regulations or policy that support the action;

(d) the applicant's or enrollee's right to a hearing;

(e) how an applicant or enrollee may request a hearing;
and

(f) the applicant's or enrollee's right to represent himself,
or use legal counsel, a friend, relative, or other spokesperson.

(4) The Department need not give ten-day notice of
termination if:

(a) the child is deceased;

(b) the child has moved out of state and is not expected to
return;

(c) the child has entered a public institution; or

(d) the child has enrolled in other health insurance
coverage, in which case eligibility may cease immediately and
without prior notice.

R382-10-23. Case Closure or Withdrawal.

The department shall terminate a child's enrollment upon
enrollee request or upon discovery that the child is no longer
eligible. An applicant may withdraw an application for CHIP
benefits any time prior to approval of the application.

KEY: children's health benefits
June 1, 2004 26-1-5
Notice of Continuation June 10, 2003 26-40
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R392. Health, Epidemiology and Laboratory Services,
Environmental Services.

R392-101. Food Safety Manager Certification.
R392-101-1. Authority and Purpose of Rule.

This rule is authorized by Section 26-15a-103 for the
purposes of establishing statewide uniform standards for
certified food safety managers and implementing the Food
Safety Manager Certification Act.

R392-101-2. Definitions.

(1) Asused in Title 26, Chapter 15a, and in this rule:

(a) Commercially prepackaged means any food packaged
in a regulated food processing plant that does not require
temperature control and is stored and used in accordance with
the manufacturer's label.

(b) Continental breakfast means a breakfast meal restricted
to:

(i) Beverages such as coffee, tea, and fruit juices;

(ii) Pasteurized Grade A milk;

(iii) Fresh fruits;

(iv) Frozen and commercially processed and prepackaged
fruits;

(v) Commercially prepackaged baked goods, such as
pastries, rolls, breads and muffins that are non-potentially
hazardous foods;

(vi) Cereals;

(vii) Commercially prepackaged jams, jellies, honey, and
syrup;

(viii) Pasteurized Grade A creams and butters, non-dairy
creamers, or similar products;

(ix) Commercially prepackaged hard cheeses, cream
cheese and yogurt in unopened packages; and

(x) foods served with single-use articles.

(c) Single-use article means a utensil designed and
constructed to be used once and discarded.

R392-101-3. Certification and Recertification Examination
Content.

Certification and recertification examinations shall require
the examinee to demonstrate knowledge in food protection
management in the following areas:

(1) Identify foodborne illness.

(a) Define terms associated with foodborne illness.

(i) foodborne illness

(i) foodborne outbreak

(iii) foodborne infection

(iv) foodborne intoxication

(v) diseases communicated by food

(vi) foodborne pathogens

(b) Recognize the major organisms and toxins that can
contaminate food and the problems that can be associated with
the contamination.

(i) bacteria

(ii) viruses

(iil) parasites

(iv) fungi

(c) Define and recognize potentially hazardous foods.

(d) Define and recognize chemical and physical
contamination and illnesses that can be associated with chemical
and physical contamination.

(e) Define and recognize the major contributing factors for
foodborne illness.

(f) Recognize how microorganisms cause foodborne
disease.

(2) Identify time/temperature relationship with foodborne
illness.

(a) Recognize the relationship between time/temperature
and microorganisms survival, growth, and toxin production
during the following stages:

(i) receiving

(ii) storing

(iii) thawing

(iv) cooking

(v) holding/displaying

(vi) serving

(vii) cooling

(ix) storing or post production

(x) reheating

(xi) transporting

(b) Describe the use of thermometers in monitoring food
temperatures.

(1) types of thermometers

(i1) techniques and frequency

(iii) calibration and frequency

(3) Describe the relationship between personal hygiene
and food safety.

(a) Recognize the association between hand contact and
foodborne illness.

(i) hand washing technique and frequency

(i1) proper use of gloves, including replacement frequency

(iii) minimal hand contact with food

(b) Recognize the association of personal habits and
behaviors and foodborne illness.

(i) smoking

(ii) eating and drinking

(iii) wearing clothing that may contaminate food

(iv) personal behaviors, including sneezing, coughing and
scratching.

(c) Recognize the association of health of a foodhandler to
foodborne disease

(i) free of symptoms of communicable disease

(i1) free of infections spread through food on contact

(iii) food protected from contact with open wounds

(d) Recognize how policies, procedures and management
contribute to improved hygiene practices.

(4) Describe methods for preventing food contamination
from purchasing to serving.

(a) Define terms associated with contamination:

(i) contamination

(i1) adulteration

(iii) damage

(iv) approved source

(v) sound and safe condition

(b) Identitfy potential hazards prior to delivery and during
delivery.

(i) approved source

(i) sound and safe condition

(c) Identify potential hazards and methods to minimize or
eliminate hazards after delivery:

(i) personal hygiene

(ii) cross contamination from food to food

(iii) cross contamination between equipment and utensils

(iv) contamination from chemicals

(v) contamination from additives

(vi) physical contamination

(vii) contamination during service and display

(viii) contamination from customers

(ix) storage

(x) re-service

(5) Identify correct procedures for cleaning and sanitizing
equipment and utensils:

(a) Define terms associated with cleaning and sanitizing.

(i) cleaning

(ii) sanitizing

(b) Apply principles of cleaning and sanitizing

(c) Identify materials: equipment, detergent and sanitizer

(d) Identify appropriate methods of cleaning and
sanitizing.
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(i) manual dishwashing

(ii) mechanical dishwashing

(iii) clean-in-place

(e) Identify frequency of cleaning and sanitizing

(6) Recognize problems and potential solutions associated
with facility, equipment and layout.

(a) Identify facility, design and construction suitable for
food establishments:

(i) refrigeration

(ii) heating and hot-holding

(iii) floors, walls and ceilings

(iv) pest control

(v) lighting

(vi) plumbing

(vii) ventilation

(viii) water supply

(ix) wastewater disposal

(x) waste disposal

(b) Identify equipment and utensil design and location

(7) Recognize problems and potential solutions associated
with temperature control, preventing cross contamination,
housekeeping and maintenance:

(a) by self inspection program.

(b) by pest control program.

(c) by cleaning schedules and procedures.

(d) by equipment and facility maintenance program.

R392-101-4. Food Safety Manager Certification Courses.

(1) For the purposes of Section 26-15a-104(2)(b), a course
approved by the Department shall be designed for a specific
approved examination in R392-101-5(4) as determined by that
examination's developer.

(2) The course developer shall certify the instructor.

(3) The Department shall approve the course for 3 years.

R392-101-5. Test Approval.

(1) A person seeking approval of an examination shall
provide the following background information to the
Department:

(a) The person's name, address, telephone number and
contact person.

(b) A description ofthe usage ofthe examination including
the time period in use, number of examinations already
administered, and any government or other agencies already
approving the examination.

(c) A copy of the examination's pool of questions. Each
question shall be:

(i) Cross-referenced to the corresponding content area in
R392-101-3, and

(ii) Documented with the correct answer and the source
from which the correct answer was determined.

(d) A sample copy of the official certificate issued to
persons who pass the examination.

(2) An examination must meet the following requirements
in order to be approved:

(a) It must contain at least 50 multiple choice questions,
drawn from a pool of at least three times the number of
questions given in the examination.

(b) All questions shall be multiple choice with 4 choices.

(c) At least 85% of the questions must be in the content
categories of R392-101-3 and shall be apportioned to them as
follows:

(i) Identify foodborne illness shall constitute 6-20%
percent of the total examination questions,

(ii) Identify time/temperature relationship with foodborne
illness shall constitute 6-20% percent of the total examination
questions,

(iii) Describe the relationship between personal hygiene
and food safety shall constitute 6-20% percent of the total

examination questions,

(iv) Describe methods for preventing food contamination
from purchasing to serving shall constitute 6-20% percent of the
total examination questions,

(v) Identify correct procedures for cleaning and sanitizing
equipment and utensils shall constitute 6-20% percent of the
total examination questions,

(vi) Recognize problems and potential solutions associated
with facility, equipment and layout shall constitute 6-20%
percent of the total examination questions,

(vii)  Recognize problems and potential solutions
associated with temperature control, preventing cross
contamination, housekeeping and maintenance shall constitute
6-20% percent of the total examination questions.

(d) The person seeking approval shall demonstrate that the
same version of the examination will not be used more than 6
months and that at least 10% of the questions will be randomly
selected and changed between versions.

(e) The person seeking approval shall demonstrate that a
system for updating the pool of questions at least every three
years is in place.

(f) The examination questions must be grammatically
correct and contain no misspellings.

(g) The distractors must be relevant to the examination
question and represent a plausible alternative.

(3) The Department shall review the materials submitted
by an applicantin R392-101-5(1) and (2). The Department shall
approve examinations that meet the requirements. If an
examination is approved the Department shall notify the
examination developer of the approval in writing. If the
Department does not approve an examination, it shall notify the
examination developer in writing of the reasons why.

(4) The Department shall maintain a current list of
approved examinations.

(5) A person may not represent an examination as
Department of Health approved, or other similar language, if the
examination is not listed according to R392-101-5(4).

R392-101-6. Test Administration.

(1) Test administrators shall:

(a) Provide monitors and security at the locations where
the examination is administered.

(b) Maintain a tracking system for all examinations to
protect them against theft.

(c) Provide locations and dates of all examinations
administered by the testing organization upon request of the
Department.

(d) Provide necessary staff to administer, monitor and
grade examinations.

(¢) Maintain records of each candidate's name, home
address, social security number, pass/fail status, date of
examination, and name of instructor for at least three years.

(f) Provide accommodation for examinees who do not
speak English and who wish to take the test.

(2) The test administrator shall assure there is at least one
monitor for every 40 students taking the examination.

(3) The monitor shall confirm the identity of the individual
who wishes to take the examination by photographic
identification, driver's license or student identification card.
The individual shall provide a legal document bearing his
signature to the monitor if he does not have a photographic
identification card.

(4) The test administrator shall provide test security
measures which protect the test from compromise in
preparation, printing and transportation to the site, as follows:

(a) The examination materials are stored and administered
under secure conditions, where access to the examination is
limited to the monitor and test administrator.

(b) The examination materials are inventoried prior to and
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immediately following each administration of the examination. Notice of Continuation May 24, 2004
(c) The examination materials are available to the

candidate during the examination administration only.
(5) The test administrator may not certify an individual

determined to have cheated on the examination.
(6) The test administrator may not administer an

examination which has been compromised.

R392-101-7. Certification and Recertification Requirements.

(1) A person must answer at least 70% of the questions
correctly on a Department- approved examination to pass the
examination; except that the examination developer may set the
passing score for an examination that it demonstrates to have
been developed in accordance with the Standards For
Educational And Psychological Testing published by the
American Psychological Association.

(a) The examination developer must submit documentation
to the Department supporting its claim.

(b) The Department shall review the documentation and
determine the validity of the claim.

(2) A person who successfully passes a Department-
approved examination must provide documentation ofthat to the
local health officer within sixty days of receipt of the
documentation to be certified as a food safety manager. A
photocopy of the documentation is acceptable. Ifa certified food
safety manager commences work in a different local health
jurisdiction he shall notify the local health officer in that
jurisdiction.

(3) Aperson who completes the requirement in R392-101-
7(2) shall be considered to be certified as a food safety manager
throughout Utah.

(4) Food safety manager certifications are effective for
three years from the date the applicant receives documentation
of a passing score from the testing organization.

(5) A food service establishment must maintain a copy of
its certified food safety manager's documentation of a passing
score on a Department-approved examination on file at the
establishment. The food service establishment's person in
charge must provide this documentation to the local health
officer or his designated representative upon request.

(6) To recertify, a certified food safety manager must
submit documentation to the appropriate local health department
indicating a passing score on a Department-approved
examination within the previous six months.

(7) A person certified as a food safety manager is exempt
from state or local requirements for food handlers as defined in
Section 26-15-1(1) Utah Code.

R392-101-8. Establishments That Prepare Five or Fewer
Potentially Hazardous Foods.

Food service establishments, under the same ownership,
that prepare and serve a total of five or fewer potentially
hazardous food items which are intended for immediate
consumption shall employ at least one certified food safety
manager for every ten establishments sites under the common
ownership. For the purposes of this Section, examples of a
single potentially hazardous food item in an establishment are
hot dogs, nachos, and rotisserie chicken.

R392-101-9. Penalties.

Any person who violates any provision of this rule may be
assessed a civil money penalty not to exceed the sum of $5,000
or be punished for violation of a class B misdemeanor for the
first violation and for any subsequent similar violation within
two years for violation of a class A misdemeanor as provided in
Section 26-23-6.

KEY: public health, food service
June 10, 1999 26-15a-103
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R414. Health, Health Care Financing, Coverage and
Reimbursement Policy.

R414-1. Utah Medicaid Program.

R414-1-1. Introduction and Authority.

(1) This rule generally characterizes the scope of the
Medicaid Program in Utah, and defines all of the provisions
necessary to administer the program.

(2) The rule is authorized by Title XIX of the Social
Security Act, and Sections 26-1-5, 26-18-2.1, 26-18-2.3, UCA.

R414-1-2. Definitions.

The following definitions are used throughout the rules of
the Division:

(1) "Act" means the federal Social Security Act.

(2) "Applicant" means any person who requests assistance
under the medical programs available through the Division.

(3) "Categorically needy" means aged, blind or disabled
individuals or families and children:

(a) who are otherwise eligible for Medicaid; and

(i) who meet the financial eligibility requirements for
AFDC as in effect in the Utah State Plan on July 16, 1996; or

(i) who meet the financial eligibility requirements for SSI
or an optional State supplement, or are considered under section
1619(b) of the federal Social Security Act to be SSI recipients;
or

(iii) who is a pregnant woman whose household income
does not exceed 133% of the federal poverty guideline; or

(iv) is under age six and whose household income does not
exceed 133% of the federal poverty guideline; or

(v) who is a child under age one born to a woman who was
receiving Medicaid on the date of the child's birth and the child
remains with the mother; or

(vi) who is least age six but not yet age 18, or is at least
age six but not yet age 19 and was born after September 30,
1983, and whose household income does not exceed 100% of
the federal poverty guideline; or

(vii) who is aged or disabled and whose household income
does not exceed 100% of the federal poverty guideline; or

(viii) who is a child for whom an adoption assistance
agreement with the state is in effect.

(b) whose categorical eligibility is protected by statute.

(4) "Code of Federal Regulations" (CFR) means the
publication by the Office of the Federal Register, specifically
Title 42, used to govern the administration of the Medicaid
Program.

(5) "Client" means a person the Division or its duly
constituted agent has determined to be eligible for assistance
under the Medicaid program.

(6) "Department” means the Department of Health.

(7) "Director" means the director of the Division.

(8) '"Division" means the Division of Health Care
Financing within the Department.

(9) "Emergency medical condition" means a medical
condition showing acute symptoms of sufficient severity that the
absence of immediate medical attention could reasonably be
expected to result in:

(a) placing the patient's health in serious jeopardy;

(b) serious impairment to bodily functions;

(c) serious dysfunction of any bodily organ or part; or

(d) death.

(10) "Emergency service" means immediate medical
attention and service performed to treat an emergency medical
condition. Immediate medical attention is treatment rendered
within 24 hours of the onset of symptoms or within 24 hours of
diagnosis.

(11) "Emergency Services Only Program" means a health
program designed to cover a specific range of emergency
services.

(12) "Executive Director" means the executive director of

the Department.

(13) "InterQual" means the InterQual Medical Review
Criteria and System, a comprehensive, clinically based, patient
focused medical review criteria and system developed by
InterQual Inc.

(14) "Medicaid agency" means the Department of Health.

(15) "Medical assistance program" or "Medicaid program"
means the state program for medical assistance for persons who
are eligible under the state plan adopted pursuant to Title XIX
of the federal Social Security Act; as implemented by Title 26,
Chapter 18, UCA.

(16) "Medical or hospital assistance" means services
furnished or payments made to or on behalf of recipients under
medical programs available through the Division.

(17) "Medically necessary service" means that:

(a) itis reasonably calculated to prevent, diagnose, or cure
conditions in the recipient that endanger life, cause suffering or
pain, cause physical deformity or malfunction, or threaten to
cause a handicap; and

(b) there is no other equally effective course of treatment
available or suitable for the recipient requesting the service that
is more conservative or substantially less costly.

(18) "Medically needy" means aged, blind, or disabled
individuals or families and children who are otherwise eligible
for Medicaid, who are not categorically needy, and whose
income and resources are within limits set under the Medicaid
State Plan.

(19)  "Provider" means any person, individual or
corporation, institution or organization, qualified to perform
services available under the Medicaid program and who has
entered into a written contract with the Medicaid program.

(20) "Recipient" means a person who has received medical
or hospital assistance under the Medicaid program, or has had
a premium paid to a managed care entity.

(21) "Undocumented alien" means an alien who is not
recognized by Immigration and Naturalization Services as being
lawfully present in the United States.

R414-1-3. Single State Agency.

The Utah Department of Health is the Single State Agency
designated to administer or supervise the administration of the
Medicaid program under Title XIX of the federal Social
Security Act.

R414-1-4. Medical Assistance Unit.

Within the Utah Department of Health, the Division of
Health Care Financing has been designated as the medical
assistance unit.

R414-1-5. State Plan.

(1) As a condition for receipt of federal funds under title
XIX of the Act, the Utah Department of Health must submit a
State Plan contract to the federal government for the medical
assistance program, and agree to administer the program in
accordance with the provisions of the State Plan, the
requirements of Titles XI and XIX ofthe Act, and all applicable
federal regulations and other official issuances of the United
States Department of Health and Human Services. A copy of
the State Plan is available for public inspection at the Division's
offices during regular business hours.

(2) The department adopts the Utah State Plan Under Title
XIX ofthe Social Security Act Medical Assistance Program, in
effect December 1, 2003, which is incorporated by reference.

R414-1-6. Services Available.

(1) Medical or hospital services available under the
Medical Assistance Program are generally limited by federal
guidelines as set forth under Title XIX of the federal Social
Security Act and Title 42 of the Code of Federal Regulations
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(CFR).

(2) The following services provided in the State Plan are
available to both the categorically needy and medically needy:

(a) inpatient hospital services, with the exception of those
services provided in an institution for mental diseases;

(i) A Medicaid recipient residing in an Intermediate Care
Facilitiy for the Mentally Retarded (ICF/MR) may at any time
apply for enrollment to the Medicaid 1915¢ Home and
Community-Based Waiver for individuals with developmental
disabilities or mental retardation through the application process
established in the federally approved waiver implementation
plan. ICF/MR resident applications are processed consistent
with all waiver applications.

(ii) The Department, through an ICF/MR Portability
Project established in rule, will make the Medicaid 1915¢ Home
and Community-Based Waiver for Individuals with
Developmental Disabilities or Mental Retardation available to
Medicaid recipients who have resided for 12 or more continuous
months in a Medicaid certified ICF/MR. The Department will
make the ICF/MR Portability Project available to eligible
individuals during a specified time period up to the number of
individuals authorized for the project by the Utah Legislature
through appropriation for that time period.

(b) outpatient hospital services and rural health clinic
services;

(c) other laboratory and x-ray services;

(d) skilled nursing facility services, other than services in
an institution for mental diseases, for individuals 21 years of age
or older;

(e) early and periodic screening and diagnoses of
individuals under 21 years of age, and treatment of conditions
found, are provided in accordance with federal requirements;

(f) family planning services and supplies for individuals of
child-bearing age;

(g) physician's services, whether furnished in the office,
the patient's home, a hospital, a skilled nursing facility, or
elsewhere;

(h) podiatrist's services;

(i) optometrist's services;

(j) psychologist's services;

(k) interpreter's services;

(1) home health services:

(i) intermittent or part-time nursing services provided by
a home health agency;

(i1)) home health aide services by a home health agency;
and

(iii) medical supplies, equipment, and appliances suitable
for use in the home;

(m) private duty nursing services for children under age

(n) clinic services;

(o) dental services;

(p) physical therapy and related services;

(q) services for individuals with speech, hearing, and
language disorders furnished by or under the supervision of a
speech pathologist or audiologist;

(r) prescribed drugs, dentures, and prosthetic devices and
eyeglasses prescribed by a physician skilled in diseases of the
eye or by an optometrist;

(s) other diagnostic, screening, preventive, and
rehabilitative services other than those provided elsewhere in the
State Plan;

(t) services for individuals age 65 or older in institutions
for mental diseases:

(i) inpatient hospital services for individuals age 65 or
older in institutions for mental diseases;

(ii) skilled nursing services for individuals age 65 or older
in institutions for mental diseases; and

(iil) intermediate care facility services for individuals age

65 or older in institutions for mental diseases;

(u) intermediate care facility services, other than services
in an institution for mental diseases. These services are for
individuals determined, in accordance with section
1902(a)(31)(A) of the Social Security Act, to be in need of this
care, including those services furnished in a public institution
for the mentally retarded or for individuals with related
conditions;

(v) inpatient psychiatric facility services for individuals
under 22 years of age;

(W) nurse-midwife services;

(x) family or pediatric nurse practitioner services;

(y) hospice care in accordance with section 1905(0) of the
Social Security Act;

(z) case management services in accordance with section
1905(a)(19) or section 1915(g) of the Social Security Act;

(aa) extended services to pregnant women, pregnancy-
related services, postpartum services for 60 days, and additional
services for any other medical conditions that may complicate
pregnancy;

(bb) ambulatory prenatal care for pregnant women
furnished during a presumptive eligibility period by a qualified
provider in accordance with section 1920 of the Social Security
Act; and

(cc) other medical care and other types of remedial care
recognized under state law, specified by the Secretary of the
United States Department of Health and Human Services,
pursuant to 42 CFR 440.60 and 440.170, including:

(1) medical or remedial services provided by licensed
practitioners, other than physician's services, within the scope
of practice as defined by state law;

(ii) transportation services;

(iil) skilled nursing facility services for patients under 21
years of age;

(iv) emergency hospital services; and

(v) personal care services in the recipient's home,
prescribed in a plan of treatment and provided by a qualified
person, under the supervision of a registered nurse.

(dd) other medical care, medical supplies, and medical
equipment not otherwise a Medicaid service if the Division
determines that it meets both of the following criteria:

(i) itis medically necessary and more appropriate than any
Medicaid covered service; and

(i) it is more cost effective than any Medicaid covered
service.

R414-1-7. Aliens.

(1) Certain qualified aliens described in Title IV of Public
Law 104-193 may be eligible for the Medicaid program. All
other aliens are prohibited from receiving non-emergency
services, as described in Section 1903(v) of the Social Security
Act, which is adopted and incorporated by reference.

(2) Aliens who are prohibited from receiving non-
emergency services will have "Emergency Services Only
Program" printed on their Medical Identification Cards, as noted
in R414-3A.

R414-1-8. Statewide Basis.

The medical assistance program is state-administered and
operates on a statewide basis in accordance with 42 CFR
431.50.

R414-1-9. Medical Care Advisory Committee.

There is a Medical Care Advisory Committee that advises
the Medicaid agency director on health and medical care
services. The committee is established in accordance with 42
CFR 431.12.

R414-1-10. Discrimination Prohibited.



UAC (As of June 1, 2004)

Printed: September 14, 2004

Page 96

In accordance with Title VI of the Civil Rights Act of 1964
(42 U.S.C. 2000d et seq.), Section 504 of the Rehabilitation Act
0f' 1973 (29 U.S.C. 70b), and the regulations at 45 CFR Parts 80
and 84, the Medicaid agency assures that no individual shall be
subjected to discrimination under the plan on the grounds of
race, color, gender, national origin, or handicap.

R414-1-11. Administrative Hearings.

The Medicaid agency has a system of administrative
hearings for medical providers and dissatisfied applicants,
clients, and recipients that meets all the requirements of 42 CFR
Part 431, Subpart E.

R414-1-12. Utilization Review.

(1) Utilization review provides for review and evaluation
of the utilization of Medicaid services provided in acute care
general hospitals, and by members of the medical staff to
patients entitled to benefits under the Medicaid plan.

(2) The Department shall conduct hospital utilization
review as outlined in the Superior Utilization Waiver state
implementation plan, November 1997 edition, which is
incorporated by reference in this rule.

(3) The Department shall determine medical necessity and
appropriateness of inpatient admissions during utilization review
by use of InterQual Medical Review Criteria and System,
published by InterQual, Inc., January 1998 edition, 293 Boston
Post Road West, Suite 180, Marlborough, MA, 07152, which is
incorporated by reference in this rule, or by following other
criteria and protocols outlined in ATTACHMENT 4.19-A,
Section 180, of the Medicaid State Implementation Plan.

(4) The standards in the InterQual Medical Review Criteria
and System shall not apply to services that are:

(a) excluded as a Medicaid benefit by rule or contract;

(b) provided in an intensive physical rehabilitation center
as described in R414-2B; or

(c) organ transplant services as described in R414-10A.

In these three exceptions, or where InterQual is silent, the
Medicaid agency shall approve or deny claims based upon
appropriate administrative rules or its own criteria as
incorporated in provider contracts that incorporate the Medicaid
Provider Manuals.

(5) The Department may take remedial action as outlined
in ATTACHMENT 4.19-A, Section 180, of the Medicaid State
Implementation Plan for inappropriate services identified
through utilization review.

(6) In accordance with 42 CFR 431, Subpart E, the
Utilization Review Committee shall send written notification of
remedial action to the provider.

R414-1-13. Provider and Client Agreements.

(1) To meet the requirements of 42 CFR 431.107, the
Department contracts with each provider who furnishes services
under the Utah Medicaid Program.

(2) By signing a provider agreement with the Department,
the provider agrees to follow the terms incorporated into the
provider agreements, including policies and procedures,
provider manuals, Medicaid Information Bulletins, and provider
letters.

(3) By signing an application for Medicaid coverage, the
client agrees that the Department's obligation to reimburse for
services is governed by contract between the Department and
the provider.

R414-1-14. Utilization Control.

(1) The Medicaid agency has implemented a statewide
program of surveillance and utilization control that safeguards
against unnecessary or inappropriate use of Medicaid services
available under the plan. The plan also safeguards against
excess payments, assesses the quality of services, and provides

for control and utilization of inpatient services as outlined in the
Superior Utilization Waiver state implementation plan. The
program meets the requirements of 42 CFR Part 456.

(2) In order to control utilization, and in accordance with
42 CFR 440.230(d), services, equipment, or supplies not
specifically identified by the Department as covered services
under the Medicaid program, are not a covered benefit.

R414-1-15. Medicaid Fraud.

The Medicaid agency has established and will maintain
methods, criteria, and procedures that meet all requirements of
42 CFR 455.13 through 455.21 for prevention and control of
program fraud and abuse.

R414-1-16. Confidentiality.

State statute, Title 63, Chapter 2, and Section 26-1-17.5,
impose legal sanctions and provide safeguards that restrict the
use or disclosure of information concerning applicants, clients,
and recipients to purposes directly connected with the
administration of the plan.

All other requirements of 42 CFR Part 431, Subpart F are
met.

R414-1-17. Eligibility Determinations.

Determinations of eligibility for Medicaid under the plan
are made by the Division of Health Care Financing, the Utah
Department of Workforce Services, and the Utah Department of
Human Services. There is a written agreement among the Utah
Department of Health, the Utah Department of Workforce
Services, and the Utah Department of Human Services. The
agreement defines the relationships and respective
responsibilities of the agencies.

R414-1-18. Professional Standards Review Organization.

All other provisions of the State Plan shall be administered
by the Medicaid agency or its agents according to written
contract, except for those functions for which final authority has
been granted to a Professional Standards Review Organization
under Title XI of the Act.

R414-1-19. Timeliness in Eligibility Determinations.

The Medicaid agency shall adhere to all timeliness
requirements of 42 CFR 435.911, for processing applications,
determining eligibility, and approving Medicaid requests. If
these requirements are not completed within the defined time
limits, clients may notify the Division of Health Care Financing
at 288 North, 1460 West, Salt Lake City, UT 84114-2906.

R414-1-20. Residency.
Medicaid is furnished to eligible individuals who are
residents of the State under 42 CFR 435.403.

R414-1-21. Out-of-state Services.

Medicaid services shall be made available to eligible
residents of the state who are temporarily in another state.
Reimbursement for out-of-state services shall be provided in
accordance with 42 CFR 431.52.

R414-1-22. Retroactive Coverage.

Individuals are entitled to Medicaid services under the plan
during the three months preceding the month of application if
they were, or would have been, eligible at that time.

R414-1-23. Freedom of Choice of Provider.

Unless an exception under 42 CFR 431.55 applies, any
individual eligible under the plan may obtain Medicaid services
from any institution, pharmacy, person, or organization that is
qualified to perform the services and has entered into a
Medicaid provider contract, including an organization that
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provides these services or arranges for their availability on a
prepayment basis.

R414-1-24. Availability of Program Manuals and Policy
Issuances.

In accordance with 42 CFR 431.18, the state office, local
offices, and all district offices of the Department maintain
program manuals and other policy issuances that affect
recipients, providers, and the public. These offices also
maintain the Medicaid agency's rules governing eligibility, need,
amount of assistance, recipient rights and responsibilities, and
services. These manuals, policy issuances, and rules are
available for examination and, upon request, are available to
individuals for review, study, or reproduction.

R414-1-25. General Rule Format.

The following format is used generally throughout the rules
ofthe Division. Section headings as indicated and the following
general definitions are for guidance only. The section headings
are not part of the rule content itself. In certain instances, this
format may not be appropriate and will not be implemented due
to the nature of the subject matter of a specific rule.

(1) Introduction and Authority. A concise statement as to
what Medicaid service is covered by the rule, and a listing of
specific federal statutes and regulations and state statutes that
authorize or require the rule.

(2) Definitions. Definitions that have special meaning to
the particular rule.

(3) Client Eligibility. Categories of Medicaid clients
eligible for the service covered by the rule: Categorically Needy
or Medically Needy or both. Conditions precedent to the client's
obtaining coverage such as age limitations or otherwise.

(4) Program Access Requirements. Conditions precedent
external to the client's obtaining service, such as type of
certification needed from attending physician, whether available
only in an inpatient setting or otherwise.

(5) Service Coverage. Detail of specific services available
under the rule, including limitations, such as number of
procedures in a given period of time or otherwise.

(6) Prior Authorization. As necessary, a description of the
procedures for obtaining prior authorization for services
available under the particular rule. However, prior authorization
must not be used as a substitute for regulatory practice that
should be in rule.

(7) Other Sections. As necessary under the particular rule,
additional sections may be indicated. Other sections include
regulatory language that does not fit into sections (1) through

(5).
KEY: Medicaid
May 19, 2004 26-1-5

Notice of Continuation April 30, 2002 26-18-1
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R414. Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-1A. Medicaid Policy for Experimental, Investigational
or Unproven Medical Practices.
R414-1A-1. Introduction and Authority.
(1) This rule establishes Medicaid payment policy for
experimental, investigational or unproven medical practices.
(2) This rule is authorized by Sections 26-1-5, 26-1-15,
and 26-18-6, and by Subsections 26-18-3(2) and 26-18-5(4).

R414-1A-2. Definitions.

(1) The definitions in R414-1 apply to this rule.

(2) In addition:

(a) "Experimental, investigational or unproven medical
practice" means any procedure, medication product, or service
that is:

(i) not proven to be medically efficacious for a given
procedure; or

(i1) performed for or in support of purposes of research,
experimentation, or testing of new processes or products; or

(iii) both;

(b) "Medically efficacious" means a medical practice that:

(1) has been determined effective and is widely utilized as
a standard medical practice for specific conditions; and

(i1) has been approved as a covered Medicaid service by
division staff and physician consultants on the basis of medical
necessity, as defined in R414-1-2(17);

(c) "Supporting services" means supplies or laboratory, X-
ray, physician, pharmacy, therapy, or transportation services.

R414-1A-3. Medicaid Policy.

(1) Experimental, investigational or unproven medical
practices are not covered Medicaid services.

(2) Procedures or services proven to be medically
efficacious for specific medical conditions may be provided as
covered Medicaid services only for the conditions specified.
Procedures or services are not covered Medicaid services for
any other conditions or for investigational or experimental trials.

(3) Inpatient or outpatient hospitalization for the purpose
of receiving services or procedures that are experimental,
investigational or medically unproven, or in support of such
services or procedures, is not a covered Medicaid service. If
services or procedures are provided during hospitalization for an
otherwise medically necessary and appropriate service,
experimental, investigational or unproven medical procedures
are excluded from reimbursement.

KEY: Medicaid
May 25, 2004 26-1-5
Notice of Continuation June 25, 2002 26-18-3(2)
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R414. Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-9. Federally Qualified Health Centers.
R414-9-1. Introduction and Authority.

(1) This rule establishes Medicaid payment methodologies
for federally qualified health centers (FQHCs).

(2) This rule is authorized by 42 CFR Subpart X, and
Sections 26-1-5, 26-18-2.1, 26-18-2.3, UCA.

R414-9-2. Definitions.

In addition to the definitions in R414-1, the following
definitions apply to this rule:

(1) "Federally Qualified Health Center" means an entity
that is a Federally Qualified Health Center under the provisions
of 42 CFR Subpart X.

(2) "Rural Health Clinic" (RHC) means an entity that is a
Rural Health Clinic under the provisions of42 CFR Subpart X.

R414-9-3. Payment Choices for FQHCs.

(1) An FQHC may elect to be paid under either the
Prospective Payment Method (PPS) as described in R414-9-4 or
the Alternate Payment Method (APM) as described in R414-9-5.

(2) If an FQHC elects to change its payment method in
subsequent years, it must elect to do so no later than thirty days
prior to the beginning of the FQHC's fiscal year by written
notice to the Department.

R414-9-4. Prospective Payment System.

The Department pays FQHCs under a Prospective Payment
System (PPS) that conforms to the Federal methodology as
contained in section 702 of the federal Benefits Improvement
and Protection Act of 2001 (BIPA) and 42 CFR 405.2462
through 405.2472,2002 edition, which are adopted by reference
and modified as follows:

(1) The Department makes supplemental payments for the
difference between the amounts paid by Managed Care
Organizations (MCOs) that contract with FQHCs and the
amounts the FQHCs are entitled to under the PPS as they are
estimated and paid quarterly to the FQHCs. The Department
makes quarterly interim payments no later than thirty days after
the end of the quarter based on the most recent prior annual
reconciliation. As necessary, the Department settles annual
reconciliations with each FQHC.

(2) The Department requires FQHCs to contract with local
Mental Health service (MH) providers that are paid a capitation
rate by DHCF to avoid duplicate payments. FQHC MH charges
are billed to MH providers which reimburse FQHCs on the basis
of the MH provider fee schedule.

(3) For FQHCs servicing MCOs and capitated MH
organizations, the Department annually determines and settles
the difference between FQHC encounter rate and the MCO,
MH, and third party liability reimbursement.

R414-9-5. Alternate Payment Method.

(1) The Department adopts an Alternate Payment Method
(APM). An FQHC is required to calculate the Ratio of
Beneficiary Charges to Total Charges Applied to Allowable
Cost as part of its agreement with the federal government. As
part of that calculation, it allocates allowable costs to Medicaid.
The Department multiplies the Medicaid allowable costs by the
Medicaid charge percentage to determine the amount to pay.
The Department makes interim payments on the basis of billed
charges from the FQHC, which reduce the annual settlement
amount. Third party liability collections by the FQHC for
Medicaid patients also reduce the final cost settlements.

(2) An FQHC participating in the APM must provide the
Department annual cost reports and other cost information
required by the Department necessary to calculate the annual
settlement within ninety days from the close of its fiscal year,

including its calculations of its anticipated settlement. The
Department reviews submitted cost reports and provides a
preliminary payment, if applicable, to FQHCs. Within six
months after the end of the FQHC's fiscal year, the Department
conducts a review or audit of submitted cost reports and makes
a final settlement. This allow for inclusion of late filed claims
and adjustments processed after the submitted cost report was
prepared. If the Department overpaid an FQHC, the FQHC
must repay the overpayment. If the Department underpaid an
FQHC, the Department shall pay the FQHC the underpaid
amount.

(3) The Department compares the APM reimbursements
with the reimbursements calculated using the PPS methodology
described in R414-9-4 and pays the greater amount to the
FQHC.

R414-9-6. Rural Health Clinics.

(1) The Department reimburses all RHCs through a
Prospective Payment System (PPS) that conforms to the Federal
methodology as contained in section 702 of the federal Benefits
Improvement and Protection Act of 2001 (BIPA) and 42 CFR
405.2462 through 405.2472.

(2) The Department pays each RHC the amount, on a per
visit basis, equal to the amount paid in the previous RHC fiscal
year, increased by the percentage increase in the Medicare
Economic Index (MEI) for primary care services, and adjusted
to take into account any increase or decrease in the scope of
services furnished by the RHC during that fiscal year.

(3) For newly qualified RHCs after State fiscal year 2000,
the Department establishes initial payments either by reference
to payments to other RHCs in the same or adjacent areas with
similar caseloads, or in the absence of other RHCs, by cost
reporting methods. After the initial year, payment is set using
the MET used for other RHCs, and adjustments for increases or
decreases in the scope of service furnished by the RHC during
that fiscal year.

KEY: Medicaid, facility, reimbursement
February 3, 2004 26-1-5

26-18-3
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R414. Health, Health Care Financing, Coverage and
Reimbursement Policy.

R414-49. Dental Service.

R414-49-1. Introduction and Authority.

(1) The Medicaid Dental Program provides a scope of
dental services to meet the basic dental needs of Medicaid
recipients.

(2) Dental services are authorized by 42 CFR, October,
1995 ed., sections 440.100, 440.120, 483.460, which are
adopted and incorporated by reference.

R414-49-2. Definitions.

In addition to the definitions in R414-1-1, the following
definitions apply to this rule:

(1) "Adult" means a person who has attained the age of 21.

(2) "Child" means a person under age 21 who is eligible
for the EPSDT (CHEC) program.

(3) "Child Health Evaluation and Care" (CHEC) is the
Utah-specific term for the federally mandated program of early
and periodic screening, diagnosis, and treatment (EPSDT) for
children under the age of 21.

(4) "Dental services" means diagnostic, preventive, or
corrective procedures provided by, or under the supervision of,
a dentist in the practice of his profession.

(5) "Emergency services" means treatment of an
unforeseen, sudden, and acute onset of symptoms or injuries
requiring immediate treatment, where delay in treatment would
jeopardize or cause permanent damage to a person's dental
health.

R414-49-3. Client Eligibility Requirements.

Dental services are available to categorically and medically
needy clients who are ages 20 and younger or who are pregnant.
Dental services to non-pregnant adults ages 21 and older are
limited to emergency services only.

R414-49-4. Program Access Requirements.

Dental services are available only from a dentist who meets
all of the requirements necessary to participate in the Utah
Medicaid Program, and who has signed a provider agreement.

R414-49-5. Service Coverage.

Specific services are identified for adults and for children
eligible for the EPSDT (CHEC) program, since program
covered services may differ. Specific program covered services
for residents of ICFs/MR are detailed in this section.

(1) Diagnostic services are covered as follows:

(a) Each provider may perform a comprehensive oral
evaluation one time only for either a child or an adult.

(b) A limited problem-focused oral evaluation for a child
or an adult.

(c) Each provider may perform either two periodic oral
evaluations, or a comprehensive and a periodic oral evaluation
per calendar year.

(d) A choice of panoramic film, a complete series of
intraoral radiographs, or a bitewing series of radiographs of
diagnostic quality.

(e) Study models or diagnostic casts for children.

(2) Preventive services are covered as follows:

(a) Child:

(i) Two prophylaxis treatments in a calendar year by a
provider, with or without fluoride.

(ii) Occlusal sealants are a benefit on the permanent molars
of children under age 18.

(iii) Space maintainers.

(b) Adult: Two prophylaxis treatments in a calendar year
by a provider.

(3) Restorative services are covered as follows:

(a) Amalgam restorations, composite restorations on

anterior teeth, stainless steel crowns, crown build-up,
prefabricated post and core, crown repair, and resin or porcelain
crowns on permanent anterior teeth for children.

(b) Amalgam restorations, and composite restorations on
anterior teeth for adults.

(4) Endodontics services are covered as follows:

(a) Therapeutic pulpotomy for primary teeth.

(b) Root canals, except for permanent third molars or
primary teeth, or permanent second molars for adults.

(c) Apicoectomies.

(5) Periodontics services are covered as follows:

(a) Root planing or periodontal treatment for children.

(b) Gingivectomies for patients who use anticonvulsant
medication, as verified by their physician.

(6) Oral Surgery services are covered as follows:

(a) Extractions for adults and children.

(b) Surgery for emergency treatment of traumatic injury.

(c) Emergency oral and maxillofacial services provided by
dentists or oral and maxillofacial surgeons.

(7) Prosthodontics services are covered as follows:

Initial placement of dentures, including the relining to
assure the desired fit.

(a) Full Dentures

(i) Child: Complete dentures.

(i1) Adult: "Initial" dentures.

(b) Partial dentures may be provided if the denture
replaces an anterior tooth or is required to restore mastication
ability where there is no mastication ability present on either
side.

(c) Relining, rebasing, or repairing of existing full or
partial dentures.

(8) Medicaid covered dental services are available to
residents of an ICF/MR on a fee-for-service basis, except for the
annual exam, which is part of the per diem paid to the ICF/MR.

(9) Patients who receive total parenteral or enteral
nutrition may not receive dentures.

(10) The provider must mark all new placements of full or
partial dentures with the patient's name to prevent lost or stolen
dentures in facilities licensed under Title 26, Chapter 21.

(11) General anesthesia and 1.V. sedation are covered
services.

(12)  Fixed bridges, osseo-implants, sub-periosteal
implants, ridge augmentation, transplants or replants are not
covered services.

(13) pontic services, vestibuloplasty, occlusal appliances,
or osteotomies are not covered services.

(14) Consultations or second opinions not requested by
Medicaid are not covered services.

(15) Treatment for temporomandibular joint syndrome, its
prevention or sequela, subluxation, therapy, arthrotomy,
meniscectomy, condylectomy are not covered services.

(16) Services requiring prior authorization or those with
other limitations are listed in the Medicaid Dental Provider
Manual. This manual is a public document published by the
Division of Health Care Financing. A copy of the manual may
be obtained by contacting Medicaid Information. In the Salt
Lake City area, call 538-6155. In Utah, Idaho, Wyoming,
Colorado, New Mexico, Arizona, and Nevada, call toll-free 1-
800-662-9651. From other states, call 1-801-538-6155. A copy
may also be obtained by writing to:

DEPARTMENT OF HEALTH

Division of Health Care Financing

P.O. Box 143106

Salt Lake City, UT 84114-3106

R414-49-6. Reimbursement.

(1) Reimbursement for Dental Services is through select
ADA dental codes which are based on an established fee
schedule unless a lower amount is billed. The Department pays
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the lower of the amount billed and the rate on the schedule.
(2) The amount billed cannot exceed usual and customary
charges for private pay patients. Fee schedules were initially
established after consultation with provider representatives.
Adjustments to the schedule are made in accordance with
appropriations and to produce efficient and effective services.

KEY: Medicaid
May 7, 2004 26-1-5
Notice of Continuation December 20, 1999 26-18-3
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R414. Health, Health Care Financing, Coverage and
Reimbursement Policy.

R414-305. Resources.

R414-305-1. A, B and D Medicaid and A, B and D
Institutional Medicaid Resource Provisions.

(1) The Department adopts 42 CFR 435.735, 435.840
through 435.845, 2001 ed., and 20 CFR 416.1201 through
416.1202 and 416.1204 through 416.1266, 2002 ed., which are
incorporated by reference. The Department adopts Subsection
1902(k) of the Compilation of the Social Security Laws, 1993
ed., which is incorporated by reference. The Department adopts
1917(d) and (e), 404(h)(4) and 1613(a)(13) of the Compilation
of the Social Security Laws in effect January 1, 1999, which are
incorporated by reference. The Department shall not count as
an available resource any assets that are prohibited under other
federal laws from being counted as a resource to determine
eligibility for federally-funded medical assistance programs.

(2) The definitions in R414-1 and R414-301 apply to this
rule, in addition:

(a) "Burial plot" means a burial space and any item related
to repositories customarily used for the remains of any deceased
member of the household. This includes caskets, concrete
vaults, urns, crypts, grave markers and the cost of opening and
closing a grave site.

(b) "Sanction" means a period of time during which a
person is not eligible for Medicaid services for institutional care
or services provided under a Home and Community Based
waiver due to a transfer of assets for less than fair market value.

(c) "Transfer" in regard to assets means a person has
disposed of assets for less than fair market value.

(3) A resource is available when the client owns it or has
the legal right to sell or dispose of the resource for the client's
own benefit.

(4) Except for the Medicaid Work Incentive Program, the
resource limit is $2,000 for a one person household, $3,000 for
atwo member household and $25 for each additional household
member.

(5) For an individual who meets the criteria for the
Medicaid Work Incentive Program, the resource limit is
$15,000. This limit applies whether the household size is one or
more than one.

(6) The Department bases Medicaid eligibility on all
available resources owned by the client. Eligibility cannot be
granted based upon the client's intent to or action of disposing
of non-liquid resources.

(7) Any resource or the interest from a resource held
within the rules of the Uniform Transfers to Minors Act is not
countable. Any money from the resource that is given to the
child as unearned income is countable.

(8) The resources of a ward that are controlled by a legal
guardian are counted as the ward's resources.

(9) Lump sum payments received on a sales contract for
the sale of an exempt home are not counted if the entire
proceeds are committed to replacement of the property sold
within 30 days and the purchase is completed within 90 days.
The individual shall receive one extension of 90 days, if more
than 90 days is needed to complete the actual purchase.
Proceeds is defined as all payments made on the principal of the
contract. Proceeds does not include interest earned on the
principal.

(10) If a resource is potentially available, but a legal
impediment to making it available exists, it is not a countable
resource until it can be made available. The applicant or
recipient must take appropriate steps to make the resource
available unless one of the following conditions exist:

(a) Reasonable action would not be successful in making
the resource available.

(b) The probable cost of making the resource available
exceeds its value.

(11) Water rights attached to the home and the lot on
which the home sits are exempt providing it is the client's
principal place of residence.

(12) For an institutionalized individual, a home or life
estate is not considered an exempt resource. Therefore, a home
transferred to a trust becomes a countable resource or
constitutes a transfer of a resource. A home or life estate so
transferred could continue to be excluded under the provisions
of Section 1924 of the Compilation of the Social Security Laws,
in effect January 1, 1999.

(13) For A, B and D Medicaid, the Department shall not
count up to $6,000 of equity value of non-business property
used to produce goods or services essential to home use daily
activities.

(14) For A, B and D Institutional Medicaid where the
resources are determined to exceed the limits for Medicaid,
eligibility shall not be given conditioned upon disposition of
resources as described in 20 CFR 416.1240, 2002 ed.

(15) A previously unreported resource may be
retroactively designated for burial and thereby exempted
effective the first day of the month in which it was designated
for burial or intended for burial. However, it cannot be
exempted retroactively prior to November 1982 or earlier than
2 years prior to the date of application. Such resources shall be
treated as funds set aside for burial.

(16) One vehicle is exempt if it is used at least four times
per calendar year to obtain necessary medical treatment.

(17) The Department allows SSI recipients, who have a
plan for achieving self support approved by the Social Security
Administration, to set aside resources that allow them to
purchase work-related equipment or meet self support goals.
These resources are excluded.

(18) An irrevocable burial trust is not counted as a
resource. However, if the owner is institutionalized or on home
and community based waiver Medicaid, the value of the trust,
which exceeds $7,000, is considered a transferred resource.

(19) Business resources required for employment or self-
employment are not counted.

(20) The Department shall exclude as a resource the
contributions made by an individual into and the interest
accrued on an Individual Development Account as defined in
Sections 404-416 of Pub. L. No. 105-285 effective October 27,
1998.

(21) For the Medicaid Work Incentive Program, the
Department shall exclude the following additional resources of
the eligible individual:

(a) Retirement funds held in an employer or union pension
plan, retirement plan or account, including 401(k) plans, or an
Individual Retirement Account, even if such funds are available
to the individual.

(b) A second vehicle when it is used by a spouse or child
of'the eligible individual living in the household to get to work.

(22) After qualitying for the Medicaid Work Incentive
Program, these resources described in R414-305-1(21) will
continue to be excluded throughout the lifetime of the
individual to qualify for A, B or D Medicaid programs other
than the Medicaid Work Incentive, even if the individual ceases
to have earned income or no longer meets the criteria for the
Work Incentive Program.

(23) Assets shall be deemed from an alien's sponsor, and
the sponsor's spouse, if any, when the sponsor has signed an
Affidavit of Support pursuant to Section 213A of the
Immigration and Nationality Act on or after December 19, 1997.
Sponsor deeming will end when the alien becomes a naturalized
U.S. citizen, or has worked 40 qualifying quarters as defined
under Title IT of the Social Security Act or can be credited with
40 qualifying work quarters. Beginning after December 31,
1996, a creditable qualifying work quarter is one during which
the alien did not receive any federal means-tested public benefit.
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(24) Sponsor deeming does not apply to applicants who
are eligible for Medicaid for emergency services only.

(25) Life estates.

(a) For non-institutional Medicaid life estates shall be
counted as resources only when a market exists for the sale of
the life estate as established by knowledgeable sources.

(b) For Institutional Medicaid, life estates are countable
resources even if no market exists for the sale of the life estate.

(c) The client may dispute the value of the life estate by
verifying the property value to be less than the established value
or by submitting proof based on the age and life expectancy of
the life estate owner that the value of the life estate is lower.
The value of a life estate shall be based upon the age of the
client and the current market value of the property.

(d) The following table lists the life estate figure
corresponding to the client's age. This figure is used to establish
the value of a life estate:

TABLE
Age Life Estate Figure
0 .97188
1 .98988
2 .99017
3 .99008
4 .98981
5 .98938
6 .98884
7 .98822
8 .98748
9 .98663
10 .98565
11 .98453
12 .98329
13 .98198
14 .98066
15 .97937
16 .97815
17 .97700
18 .97590
19 .97480
20 .97365
21 .97245
22 .97120
23 .96986
24 .96841
25 .96678
26 .96495
27 .96290
28 .96062
29 .95813
30 .95543
31 .95254
32 .94942
33 .94608
34 .94250
35 .93868
36 .93460
37 .93026
38 .92567
39 .92083
40 .91571
41 .91030
42 .90457
43 .89855
44 .89221
45 .88558
46 .87863
47 .87137
48 .86374
49 .85578
50 .84743
51 .83674
52 .82969
53 .82028
54 .81054
55 .80046
56 .79006
57 .77931
58 .76822
59 .75675
60 .74491
61 .73267
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62 .72002
63 .70696
64 .69352
65 .67970
66 .66551
67 .65098
68 .63610
69 .62086
70 .60522
71 .58914
72 .57261
73 .55571
74 .53862
75 .52149
76 .50441
77 .48742
78 .47049
79 .45357
80 .43659
81 .41967
82 .40295
83 .38642
84 .36998
85 .35359
86 .33764
87 .32262
88 .30859
89 .29526
90 .28221
91 .26955
92 .25771
93 .24692
94 .23728
95 .22887
96 .22181
97 .21550
98 .21000
99 .20486
100 .19975
101 .19532
102 .19054
103 .18437
104 .17856
105 .16962
106 .15488
107 .13409
108 .10068
109 .04545
R414-305-2. Family Medicaid and Family Institutional

Medicaid Resource Provisions.

(1) The Department adopts 45 CFR 206.10(a)(vii),
233.20(a)(3), and 233.51(b)(2), 2001 ed., which are
incorporated by reference. The Department adopts Subsection
1902(k) of the Compilation of the Social Security Laws, 1993
ed., which is incorporated by reference. The Department adopts
1917(d) and (e), Subsection 404(h) and 1613(a)(13) of the
Compilation of the Social Security Laws in effect January 1,
1999, which are incorporated by reference. The Department
shall not count as an available resource any assets that are
prohibited under other federal laws from being counted as a
resource to determine eligibility for federally-funded medical
assistance programs.

(2) A resource is available when the client owns it or has
the legal right to sell or dispose of the resource for the client's
own benefit.

(3) The resource limit is $2,000 for a one person
household, $3,000 for a two member household and $25 for
each additional household member.

(4) Except for the exclusion for a vehicle, the methodology
for treatment of resources is the same for all medically needy
and categorically needy individuals.

(5) Medicaid eligibility is based on all available resources
owned by the client. Eligibility cannot be granted based upon
the client's intent to or action of disposing of non-liquid
resources.

(6) The resources of a sanctioned household member are
counted.

(7) The resources of a ward that are controlled by a legal
guardian are counted as the ward's resources.
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(8) If a resource is potentially available, but a legal
impediment to making it available exists, it is not countable
until it can be made available. The applicant or recipient must
take appropriate steps to make the resource available unless one
of the following conditions exist:

(a) Reasonable action would not be successful in making
the resource available.

(b) The probable cost of making the resource available
exceeds its value.

(9) Except for determining countable resources for 1931
Family Medicaid, the maximum exemption for the equity of one
car is $1,500.

(10) Maintenance items essential for day-to-day living are
not countable resources.

(11) Life estates are not countable resources if the life
estate is the principal residence of the applicant or recipient. If
the life estate is not the principal residence, see Subsection
R414-305-1(25).

(12) The resources of an ineligible child are not counted.

(13) The value of the lot on which the home stands is not
counted if the lot does not exceed the average size of residential
lots for the community in which it is located. The value of the
property in excess of an average size lot is a countable resource.

(14) Water rights attached to a home and lot are not
counted.

(15) Any resource, or interest from a resource held within
the rules of the Uniform Transfers to Minors Act is not
countable. Any money from a resource that is given to the child
as unearned income is countable.

(16) Lump sum payments received on a sales contract for
the sale of an exempt home are not counted if the entire
proceeds are committed to replacement of the property sold
within 30 days and the purchase is completed within 90 days.
The individual shall receive one extension of 90 days, if more
than 90 days is needed to complete the actual purchase.
Proceeds is defined as all payments made on the principal of the
contract. Proceeds does not include interest earned on the
principal.

(17) Retroactive benefits received from the Social Security
Administration and the Railroad Retirement Board are not
counted for the first 6 months after receipt.

(18) A $1,500 burial and funeral fund exemption is
allowed for each eligible household member. Burial and funeral
agreements include burial trusts, funeral plans, and funds set
aside expressly for the purposes of burial.

(19) Assets shall be deemed from an alien's sponsor, and
the sponsor's spouse, if any, when the sponsor has signed an
Affidavit of Support pursuant to Section 213A of the
Immigration and Nationality Act on or after December 19, 1997.
Sponsor deeming will end when the alien becomes a naturalized
U.S. citizen, or has worked 40 qualifying quarters as defined
under Title IT of the Social Security Act or can be credited with
40 qualifying work quarters. Beginning after December 31,
1996, a creditable qualifying work quarter is one during which
the alien did not receive any federal means-tested public benefit.

(20) Sponsor deeming does not apply to applicants who
are eligible for Medicaid for emergency services only.

(21) Business resources required for employment or self
employment are not counted.

(22) For 1931 Family Medicaid households, the state shall
either disregard the equity value of one vehicle that meets the
definition of a "passenger vehicle" as defined in 26-18-2(6) or
$1,500 of the equity of one vehicle, whichever provides the
greatest disregard for the household.

(23) For eligibility under Family-related Medicaid
programs, retirement funds held in an employer or union
pension plan, retirement plan or account including 401 (k) plans
and Individual Retirement Accounts of a disabled parent or
disabled spouse who is not included in the coverage shall be

excluded from countable resources.

(24) The Department shall exclude from resources the
contributions made by an individual and the interest accrued on
funds held in an Individual Development account as defined in
Sections 404-416 of Pub. L. No. 105-285, effective October 27,
1998.

R414-305-3. Spousal Impoverishment Resource Rules for
Married Institutionalized Individuals.

(1) The Department adopts Section 1924 of the
Compilation of the Social Security Laws, in effect January 1,
1999, which is incorporated by reference.

(2) The resource limit is $2,000.

(3) The Department shall determine the joint owned
resources of married couples as available to each other. One
half of the joint owned resources shall count towards the
institutional client's resource eligibility determination.

(4) When a client is unable to comply with spousal
impoverishment rules and claims undue hardship because of an
uncooperative spouse or because the spouse cannot be located,
assignment of support rights shall be done by signing the Form
048.

(5) "Undue hardship" in regard to counting a spouse's
resources as available to the institutionalized client means:

(a) The client completes the Form 048.

(b) The client will not be able to get the medical care
needed without Medicaid.

(c) The client is at risk of death or permanent disability
without institutional care.

(6) The client may be eligible for Medicaid without regard
to the spouse's resources if both of the following conditions are
met:

(a) The spouse cannot be located or will not provide
information needed to determine eligibility.

(b) The client signs the Form 048.

(7) The assessed spousal share of resources shall not be
less than the minimum amount nor more than the maximum
amount mandated by section 1924(f) of the Compilation of the
Social Security Laws in effect January 1, 1999.

(8) Any resource owned by the community spouse in
excess of the assessed spousal share is counted to determine the
institutionalized client's initial Medicaid eligibility.

(9) A protected period, after eligibility is established,
lasting until the time of the next regularly scheduled eligibility
redetermination is allowed for an institutionalized client to
transfer resources to the community spouse.

(10) Aftereligibility is established for the institutionalized
client, those resources held in the name of the community
spouse will not be considered available to the institutionalized
client.

R414-305-4. Medicaid Qualifying Trusts.

The Department adopts Section 1902(k) of the Compilation
of'the Social Security Laws, 1993 ed., which is incorporated by
reference.

R414-305-5. Transfer of Resources for A, B and D Medicaid
and Family Medicaid.
There is no sanction for the transfer of resources.

R414-305-6.
Medicaid.

(1) The Department adopts Subsection 1917(c) of the
Compilation of the Social Security Laws, in effect January 1,
1999, which is incorporated by reference.

(2) The average private-pay rate for nursing home care in
Utah is $3,618 per month.

(3) To determine if a resource is transferred for the sole
benefit of a spouse, disabled or blind child, or disabled

Transfer of Resources for Institutional
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individual, a binding written agreement must be in place which
establishes that the resource transferred can only be used to
benefit the spouse, disabled child, or disabled individual, and is
actuarially sound. The written agreement must specify the
payment amounts and schedule. Any provisions in such
agreement that would benefit another person at any time
nullifies the sole benefit provision except for exempt trusts
established under section 1917(d) of the Compilation of the
Social Security Laws, January 1, 1999 ed., that provide for
repayment of the state Medicaid agency or provide for a pooled
trust to retain a portion of the remainder.

(4) No sanction is imposed when the total value of a whole
life insurance policy is irrevocably assigned to the state; and the
recipient is the owner of and the insured in the policy; and no
further premium payments are necessary for the policy to remain
in effect. At the time of the client's death, the state shall
distribute the benefits of the policy as follows:

(a) Up to $7,000 can be distributed to cover burial and
funeral expenses. The total value of this distribution plus the
value of any irrevocable burial trusts and/or the burial and
funeral funds for the client can not exceed $7,000.

(b) An amount to the state that is not more than the total
amount of previously unreimbursed medical assistance correctly
paid on behalf of the client.

(c) Any amount remaining after payments are made as
defined in a. and b. will be made to a beneficiary named by the
client.

(5) Clients that claim an undue hardship as a result of a
transfer of resources must meet both of the following conditions:

(a) The client has exhausted all reasonable legal means to
regain possession of the transferred resource. It is considered
unreasonable to require the client to take action if a
knowledgeable source confirms that it is doubtful those efforts
will succeed. It is unreasonable to require the client to take
action more costly than the value of the resource.

(b) The client is at risk of death or permanent disability if
not admitted to a medical institution or Waiver service. This
decision will be based upon the client's medical condition and
the financial situation of the client. Income of'the client, client's
spouse, and parents of an unemancipated client shall be used to
decide if the financial situation creates undue hardship.

(6) After Institutional Medicaid eligibility is determined,
the client's spouse, not living in the institution, may transfer any
resource to any person without impacting the Medicaid
eligibility of the institutionalized spouse.

(7) The portion of an irrevocable burial trust that exceeds
$7,000 is considered a transfer of resources. The value of any
fully paid burial plot, as defined in R414-305-1(2)(a), shall be
deducted from such burial trust first before determining the
amount transferred.

(8) If more than one transfer has occurred and the sanction
periods would overlap, the sanctions will be applied
consecutively, so that they do not overlap. A sanction begins on
the first day of the month in which the resource was transferred
unless a previous sanction is in effect, in which case the sanction
begins on the first day of the month immediately following the
month the previous sanction ends. Ifresources were transferred
before August 11, 1993, applicable sanction periods for those
transfers may overlap.

R414-305-7. Home and Community-Based Services Waiver
Resource Provisions.

(1) The resource limit is $2,000.

(2) Following the initial month of eligibility, continued
eligibility is determined by counting only the resources that
belong to the client.

(3) For married clients, spousal impoverishment resource
rules apply as defined in R414-305-3.

R414-305-8. QMB, SLMB, and QI-1 Resource Provisions.

(1) The Department adopts Subsection 1905(p) of the
Compilation of the Social Security Laws, 1999 ed., which is
incorporated by reference.

(2) The resource limit is the same for all medically needy
individuals.

(3) The QMB, SLMB, and QI-1 resource limit is $4,000
for an individual and $6,000 for a couple.

KEY: Medicaid
May 7, 2004
Notice of Continuation January 31, 2003

26-18
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R432. Health, Health Systems Improvement, Licensing.
R432-150. Nursing Care Facility.
R432-150-1. Legal Authority.

This rule is adopted pursuant to Title 26, Chapter 21.

R432-150-2. Purpose.

The purpose of R432-150 is to establish health and safety
standards to provide for the physical and psycho-social well
being of individuals receiving services in nursing care facilities.

R432-150-3. Construction Standard.
Nursing Care Facilities shall be constructed and maintained
in accordance with R432-5, Nursing Facility Construction.

R432-150-4. Definitions.

(1) The definitions found in R432-1-3 apply to this rule.

(2) The following definitions apply to nursing care
facilities.

(a) "Skilled Nursing Care" means a level of care that
provides 24 hour inpatient care to residents who need licensed
nursing supervision. The complexity of the prescribed services
must be performed by or under the close supervision of licensed
health care personnel.

(b) "Intermediate Care" means a level of care that provides
24-hour inpatient care to residents who need licensed
supervision and supportive care, but do not require continuous
nursing care.

(c) "Medically-related Social Services" means assistance
provided by the facility licensed social worker to maintain or
improve each resident's ability to control everyday physical,
mental and psycho-social needs.

(d) "Nurse's Aide" means any individual, other than an
individual licensed in another category, providing nursing or
nurse related services to residents in a facility. This definition
does not include an individual who volunteers to provide such
services without pay.

(e) "Unnecessary Drug" means any drug when used in
excessive dose, for excessive duration, without adequate
monitoring, without adequate indications for its use, in the
presence of adverse consequences which indicate the dose
should be reduced or discontinued, or any combinations of these
reasons.

® "Chemical Restraint" means any medication
administered to a resident to control or restrict the resident's
physical, emotional, or behavioral functioning for the
convenience of staff, for punishment or discipline, or as a
substitute for direct resident care.

(g) "Physical Restraint" means any physical method or
physical or mechanical device, material, or equipment attached
or adjacent to the resident's body that the resident cannot
remove easily which restricts the resident's freedom of
movement or normal access to his own body.

(h) "Significant Change" means a major change in a
resident's status that impacts on more than one area of the
resident's health status.

(i) "Therapeutic Leave" means leave pertaining to medical
treatment planned and implemented to attain an objective that is
specified in the individual plan of care.

(j) "Licensed Practitioner" means a health care practitioner
whose license allows assessment, treatment, or prescribing
practices within the scope of the license and established
protocols.

(k) "Governing Body" means the board of trustees, owner,
person or persons designated by the owner with the legal
authority and ultimate responsibility for the management,
control, conduct and functioning of the health care facility or
agency.

(1) "Nursing Staff" means nurses aides that are in the
process of becoming certified, certified nurses aides, and those

individuals that are licensed (e.g. licensed practical nurses and
registered nurses) to provide nursing care in the State of Utah.

(m) "Licensed Practical Nurse" as defined in the Nurse
Practice Act, Title 58, Chapter 31, Section 2(11).

(n) "Registered Nurse" as defined in the Nurse Practice
Act, Title 58, Chapter 31, Section 2(12).

(o) '"Palatable" means food that has a pleasant and
agreeable taste and is acceptable to eat.

R432-150-5. Scope of Services.

(1) Anintermediate level of care facility must provide 24-
hour licensed nursing services.

(a) The facility shall ensure that nursing staff are present
on the premises at all times to meet the needs of residents.

(b) The facility shall provide at least one registered nurse
either by direct employ or by contract to provide direction to
nursing services.

(c) The facility may employ a licensed practical nurse to
act as the health services supervisor in lieu of a director of
nursing provided that a registered nurse consultant meets
regularly with the health services supervisor.

(d) The facility shall provide at least the following:

(1) medical supervision;

(i) dietary services;

(iii) social services; and

(iv) recreational therapy.

(e) The following services shall be provided as required in
the resident care plan:

(i) physical therapy;

(ii) occupational therapy;

(iii) speech therapy;

(iv) respiratory therapy; and

(v) other therapies.

(2) A skilled level of care facility must provide 24-hour
licensed nursing services.

(a) The facility shall ensure that nursing staff are present
on the premises at all times to meet the needs of residents.

A licensed nurse shall serve as charge nurse on each shift.

(b) The facility shall employ a registered nurse for at least
eight consecutive hours a day, seven days a week.

(c) The facility shall designate a registered nurse to serve
as the director of nursing on a full-time basis. A person may not
concurrently serve as the director of nursing and as a charge
nurse.

(d) A skilled level of care facility shall provide services to
residents that preserve current capabilities and prevent further
deterioration including the following:

(i) medical supervision;

(i1) dietary services;

(iii) physical therapy;

(iv) social services;

(v) recreation therapy;

(vi) dental services; and

(vii) pharmacy services;

(e) The facility shall provide the following services as
required by the resident care plan:

(i) respiratory therapy,

(ii) occupational therapy, and

(iii) speech therapy.

(3) Respite services may be provided in nursing care
facilities.

(a) The purpose of respite is to provide intermittent, time-
limited care to give primary caretakers relief from the demands
of caring for a person.

(b) Respite services may be provided at an hourly rate or
daily rate, but shall not exceed 14-days for any single respite
stay. A respite stay which exceeds 14 days is a nursing facility
admission subject to the requirements of this rule applicable to
non-respite residents.
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(c) The facility shall coordinate the delivery of respite
services with the recipient of services, the case manager, if one
exists, and the family member or primary caretaker.

(d) The facility shall document the person's response to the
respite placement and coordinate with all provider agencies to
ensure an uninterrupted service delivery program.

(e) The facility must complete the following:

(i) a Level 1 Preadmission Screening upon the persons
admission for respite services; and

(ii) a service agreement to serve as the plan of care, which
shall identify the prescribed medications, physician treatment
orders, need for assistance with activities of daily living, and
diet orders.

(f) The facility must have written respite care policies and
procedures that are available to staff. Respite care policies and
procedures must address:

(i) medication administration;

(i) notification of a responsible party in the case of an
emergency;

(iii) service agreement and admission criteria;

(iv) behavior management interventions;

(v) philosophy of respite services;

(vi) post-service summary;

(vii) training and in-service requirement for employees;
and

(viii) handling personal funds.

(g) Persons receiving respite services must receive a copy
of the Resident Rights documents upon admission.

(h) The facility must maintain a record for each person
receiving respite services. The record shall contain the
following:

(i) the service agreement;

(ii) resident demographic information;

(iii) nursing notes;

(iv) physician treatment orders;

(v) daily staff notes;

(vi) accident and injury reports,

(vii) a post service summary, and

(viii) an advanced directive, if available.

(i) Retention and storage of respite records shall comply
with R432-150-25(3).

(j) Confidentiality and release of information shall comply
with R432-150-25(4).

(4) Hospice care may only be arranged and provided by a
licensed hospice agency in accordance with R432-750. The
facility shall be licensed as a hospice if it provides hospice care.

(5) A nursing care facility may provide terminal care.

R432-150-6. Adult Day Care Services.

(1) Nursing Care Facilities may offer adult day care and
are not required to obtain a license from Utah Department of
Human Services. If a facility provides adult day care, it shall
submit policies and procedures for Department approval.

(2) In this section:

(a) "Adult Day Care" means nonresidential care and
supervision for at least four but less than 24 hours per day, that
meets the needs of functionally impaired adults through a
comprehensive program that provides a variety of health, social,
recreational, and related support services in a protective setting.

(b) "Consumer" means a functionally impaired adult
admitted to or being evaluated for admission in a facility
offering adult day care.

(3) The governing board shall designate a qualified
Director to be responsible for the day-to-day program operation.

(4) The Director shall maintain written records on-site for
each consumer and staff person, which shall include the
following:

(a.) demographic information;

(b.) an emergency contact with name, address and

telephone number;

(c.) consumer health records, including the following:

(i) record of medication including dosage and
administration;

(i) a current health assessment, signed by a licensed
practitioner; and

(iii) level of care assessment.

(d.) signed consumer agreement and service plan.

(e) employment file for each staff person which includes:

(i) health history;

(i1) background clearance consent and release form;

(iii) orientation completion, and

(iv) in-service requirements.

(5) The facility shall have a written eligibility, admission,
and discharge policy that includes the following:

(a) intake process;

(b) notification of responsible party;

(c) reasons for admission refusal, including the Director's
written, signed statement;

(d) resident rights notification; and

(e) reason for discharge or dismissal.

(6) Before a facility admits a consumer, it must first assess,
in writing, the consumer's current health and medical history,
immunizations, legal status, and social psychological factors to
determine whether the consumer may be placed in the program.

(7) The Director or designee, the responsible party, and
the consumer if competent shall develop a written, signed
consumer agreement. The agreement shall include:

(a) rules of the program;

(b) services to be provided and cost of service, including
refund policy; and

(c) arrangements regarding absenteeism, visits, vacations,
mail, gifts and telephone calls.

(8) Within three days of admission to the program, the
Director or designee, shall develop an individual consumer
service plan that the facility shall implement for the consumer.
The service plan shall include the specification of daily
activities and services. The Director or designees shall
reevaluate, and modify if necessary, the consumer's service plan
at least every six months.

(9) The facility shall make written incident and injury
reports to document consumer death, injuries, elopement, fights
or physical confrontations, situations which require the use of
passive physical restraint, suspected abuse or neglect, and other
situations or circumstances affecting the health, safety or well-
being of a consumer while in care. The facility shall document
the actions taken, including actions taken to avoid future
incident or injury, and keep the reports on file. The Director
shall notify and review the incident or injury report with the
responsible party no later than when the consumer is picked up
at the end of the day.

(10) The facility shall post and implement a daily activity
schedule.

(11) Consumers shall receive direct supervision at all
times and be encouraged to participate in activities.

(12) There shall be a minimum of 50 square feet of indoor
floor space, excluding hallways, office, storage, kitchens, and
bathrooms, per consumer designated for adult day care during
program operational hours.

(13) All indoor and outdoor areas shall be maintained in
a clean, secure and safe condition.

(14) There shall be at least one bathroom designated for
consumers use during business hours. For facilities serving
more than 10 consumers, there shall be separate male and
female bathrooms designated for consumer use.

(15) Staff supervision shall be provided continually when
consumers are present.

(a) When eight or fewer consumers are present, one staff
member shall provide continuous, direct supervision.
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(b) For each eight additional consumers, or fraction
thereof, the facility shall provide an additional staff member to
provide continuous, direct supervision. For example, ten
consumers require two staff members.

(c) If one-half or more of the consumers is diagnosed by
aphysician's assessment with Alzheimer's or other dementia, the
ratio shall be one staff for each six consumers, or fraction
thereof.

R432-150-7. Governing Body.

The facility must have a governing body, or designated
persons functioning as a governing body.

(1) The governing body must establish and implement
policies regarding the management and operation of the facility.

(2) The governing body shall institute bylaws, policies and
procedures relative to the general operation of all facility
services including the health care of the residents and the
protection of resident rights.

(3) The governing body must appoint the administrator in
writing.

R432-150-8. Administrator.

(1) The administrator must comply with the following
requirements.

(a) The administrator must be licensed as a health facility
administrator by the Utah Department of Commerce pursuant to
Title 58, Chapter 15.

(b) The administrator's license shall be posted in a place
readily visible to the public.

(c) The administrator may supervise no more than one
nursing care facility.

(d) The administrator shall have sufficient freedom from
other responsibilities to permit attention to the management and
administration of the facility.

(e) The administrator shall designate, in writing, the name
and title of the person who shall act as administrator in any
temporary absence of the administrator. This person shall have
the authority and freedom to act in the best interests of resident
safety and well-being. It is not the intent of this paragraph to
permit an unlicensed de facto administrator to supplant or
replace the designated, licensed administrator.

(2) The administrator's responsibilities must be defined in
a written job description on file in the facility. The job
description shall include at least the following responsibilities:

(a) complete, submit, and file all records and reports
required by the Department;

(b) act as a liaison between the licensee, medical and
nursing staffs, and other supervisory staff of the facility;

(c) respond to recommendations made by the quality
assurance committee;

(d) implement policies and procedures governing the
operation of all functions of the facility; and

(e) review all incident and accident reports and document
the action taken or reason for no action.

(3) The administrator shall ensure that facility policies and
procedures reflect current facility practice, and are revised and
updated as needed.

(4) The administrator shall secure and update contracts for
required professional services not provided directly by the
facility.

(a) Contracts shall document the following:

(i) the effective and expiration date of contract;

(i1) a description of goods or services provided by the
contractor to the facility;

(iii) a statement that the contractor shall conform to the
standards required by Utah law or rules;

(iv) a provision to terminate the contract with advance
notice;

(v) the financial terms of the contract;

(vi) a copy of the business or professional license of the
contractor; and

(vii) a provision to report findings, observations, and
recommendations to the administrator on a regular basis.

(b) Contracts shall be signed, dated and maintained for
review by the Department.

(5) The administrator shall maintain a written transfer
agreement with one or more hospitals to facilitate the transfer of
residents and essential resident information. The transfer
agreement must include:

(a) criteria for transfer;

(b) method of transfer;

(c) transfer of information needed for proper care and
treatment of the resident transferred;

(d) security and accountability of personal property of the
resident transferred;

(e) proper notification of hospital and responsible person
before transfer;

(f) the facility responsible for resident care during the
transfer; and

(g) resident confidentiality.

R432-150-9. Medical Director.

(1) The administrator must retain by formal agreement a
licensed physician to serve as medical director or advisory
physician according to resident and facility needs.

(2) The medical director or advisory physician shall:

(a) be responsible for the development of resident care
policies and procedures including the delineation of
responsibilities of attending physicians;

(b) review current resident care policies and procedures
with the administrator;

(c) serve as a liaison between resident physicians and the
administrator;

(d) review incident and accident reports at the request of
the administrator to identify health hazards to residents and
employees and;

(e) actas consultant to the director of nursing or the health
services supervisor in matters relating to resident care policies.

R432-150-10. Staff and Personnel.

(1) The administrator shall employ personnel who are able
and competent to perform their respective duties, services, and
functions.

(a) The administrator, director of nursing or health
services supervisor, and department supervisors shall develop
job descriptions for each position including job title, job
summary, responsibilities, qualifications, required skills and
licenses, and physical requirements.

(b) All personnel must have access to facility policy and
procedure manuals and other information necessary to
effectively perform duties and carry out responsibilities.

(c) All personnel must be licensed, certified or registered
as required by the Utah Department of Commerce. A copy of
the license, certification or registration shall be maintained for
Department review.

(2) The facility shall maintain staffing records, including
employee performance evaluations, for the preceding 12
months.

(3) The facility shall establish a personnel health program
through written personnel health policies and procedures.

(4) The facility shall complete a health evaluation and
inventory for each employee upon hire.

(a) The health inventory shall obtain at least the
employee's history of the following:

(i) conditions that predispose the employee to acquiring or
transmitting infectious diseases; and

(i) conditions which may prevent the employee from
performing certain assigned duties satisfactorily.
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(b) The health inventory shall include health screening and
immunization components of the employee's personnel health
program.

(c) Infection control shall include staff immunization as
necessary to prevent the spread of disease.

(d) Employee skin testing and follow up for tuberculosis
shall be done in accordance with R388-804. Tuberculosis
Control Rule.

(e) Allinfections and communicable diseases reportable by
law shall be reported by the facility to the local health
department in accordance with R386-702-2.

(5) The facility shall plan and document in-service training
for all personnel.

(a) The following topics shall be addressed at least
annually:

(i) fire prevention;

(i1) review and drill of emergency procedures and
evacuation plan;

(iii) the reporting of resident abuse, neglect or exploitation
to the proper authorities;

(iv) prevention and control of infections;

(v) accident prevention and safety procedures including
instruction in body mechanics for all employees required to lift,
turn, position, or ambulate residents; and proper safety
precautions when floors are wet or waxed;

(vi) training in Cardiopulmonary Resuscitation (CPR) for
licensed nursing personnel and others as appropriate;

(vii) proper use and documentation of restraints;

(viii) resident rights;

(ix) A basic understanding of the various types of mental
illness, including symptoms, expected behaviors and
intervention approaches; and

(x) confidentiality of resident information.

(6) Any person who provides nursing care, including nurse
aides and orderlies, must work under the supervision of an RN
or LPN and shall demonstrate competency and dependability in
resident care.

(a) A facility may not have an employee working in the
facility as a nurse aide for more than four months, on full-time,
temporary, per diem, or other basis, unless that individual has
successfully completed a State Department of Education-
approved training and testing program.

(b) The facility shall verify through the nurse aide registry
prior to employment that nurse aide applicants do not have a
verified report of abuse, neglect, or exploitation. If such a
verified report exists, the facility may not hire the applicant.

(c) If an individual has not performed paid nursing or
nursing related services for a continuous period of 24
consecutive months since the most recent completion of a
training and competency evaluation program, the facility shall
require the individual to complete a new training and
competency evaluation program.

(d) The facility shall conduct regular performance reviews
and regular in-service education to ensure that individuals used
as nurse aides are competent to perform services as nurse aides.

(7) The facility may utilize volunteers in the daily
activities of the facility provided that volunteers are not included
in the facility's staffing plan in lieu of facility employees.

(a) Volunteers shall be supervised and familiar with
resident's rights and the facility's policies and procedures.

(b) Volunteers who provide personal care to residents shall
be screened according to facility policy and under the direct
supervision of a qualified employee.

(8) An employee who reports suspected abuse, neglect, or
exploitation shall not be subject to retaliation, disciplinary
action, or termination by the facility for making the report.

R432-150-11. Quality Assurance.
(1) The administrator must implement a well-defined

quality assurance plan designed to improve resident care. The
plan must:

(a) include a system for the collection of data indicators;

(b) include an incident reporting system to identify
problems, concerns, and opportunities for improvement of
resident care;

(c) implement a system to assess identified problems,
concerns and opportunities for improvement; and

(d) implement actions that are designed to eliminate
identified problems and improve resident care.

(2) The plan must include a quality assurance committee
that functions as follows:

(a) documents committee meeting minutes including all
corrective actions and results;

(b) conducts quarterly meetings and reports findings,
concerns and actions to the administrator and governing body;
and

(c¢) coordinates input of data indicators from all provided
services and other departments as determined by the resident
plan of care and facility scope of services.

(3) Incident and accident reports shall:

(a) be available for Department review;

(b) be numbered and logged in a manner to account for all
filed reports; and

(c) have space for written comments by the administrator
or medical director.

(4) Infection reporting must be integrated into the quality
assurance plan and must be reported to the Department in
accordance with R386-702, Communicable Disease Rule.

R432-150-12. Resident Rights.

(1) The facility shall establish written residents' rights.

(2) The facility shall post resident rights in areas
accessible to residents. A copy of the residents' rights document
shall be available to the residents, the residents' guardian or
responsible person, and to the public and the Department upon
request.

(3) The facility shall ensure that each resident admitted to
the facility has the right to:

(a) be informed, prior to or at the time of admission and
for the duration of stay, of resident rights and of all rules and
regulations governing resident conduct.

(b) be informed, prior to or at the time of admission and
for the duration of stay, of services available in the facility and
of related charges, including any charges for services not
covered by the facility's basic per diem rate or not covered under
Titles XVIII or XIX of the Social Security Act.

(c) be informed by a licensed practitioner of current total
health status, including current medical condition, unless
medically contraindicated, the right to refuse treatment, and the
right to formulate an advance directive in accordance with UCA
Section 75-2-1101;

(d) be transferred or discharged only for medical reasons,
for personal welfare or that of other residents, or for
nonpayment for the stay, and to be given reasonable advance
notice to ensure orderly transfer or discharge;

(e) be encouraged and assisted throughout the period of
stay to exercise all rights as a resident and as a citizen, and to
voice grievances and recommend changes in policies and
services to facility staff and outside representatives of personal
choice, free from restraint, interference, coercion,
discrimination, or reprisal,

(f) manage personal financial affairs or to be given at least
a quarterly accounting of financial transactions made on his
behalf should the facility accept his written delegation of this
responsibility;

(g) be free from mental and physical abuse, and from
chemical and physical restraints;

(h) be assured confidential treatment of personal and
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medical records, including photographs, and to approve or
refuse their release to any individual outside the facility, except
in the case of transfer to another health facility, or as required by
law or third party payment contract;

(i) be treated with consideration, respect, and full
recognition of dignity and individuality, including privacy in
treatment and in care for personal needs;

(j) not be required to perform services for the facility that
are not included for therapeutic purposes in the plan of care;

(k) associate and communicate privately with persons of
the resident's choice, and to send and receive personal mail
unopened;

(1) meet with social, religious, and community groups and
participate in activities provided that the activities do not
interfere with the rights of other residents in the facility;

(m) retain and use personal clothing and possessions as
space permits, unless to do so would infringe upon rights of
other residents;

(n) if married, to be assured privacy for visits by the
spouse; and if both are residents in the facility, to be permitted
to share a room,;

(o) have members of the clergy admitted at the request of
the resident or responsible person at any time;

(p) allow relatives or responsible persons to visit critically
ill residents at any time;

(qQ) be allowed privacy for visits with family, friends,
clergy, social workers or for professional or business purposes;

(r) have confidential access to telephones for both free
local calls and for accommodation of long distance calls
according to facility policy;

(s) have access to the State Long Term Care Ombudsman
Program or representatives of the Long Term Care Ombudsman
Program;

(t) choose activities, schedules, and health care consistent
with individual interests, assessments and care plan;

(u) interact with members of the community both inside
and outside the facility; and

(v) make choices about all aspects of life in the facility that
are significant to the resident.

(4) A resident has the right to organize and participate in
resident and family groups in the facility.

(a) A resident's family has the right to meet in the facility
with the families of other residents in the facility.

(b) The facility shall provide a resident or family group, if
one exists, with private space.

(c) Staff or visitors may attend meetings at the group's
invitation.

(d) The facility shall designate a staff person responsible
for providing assistance and responding to written requests that
result from group meetings.

(e) If a resident or family group exists, the facility shall
listen to the views and act upon the grievances and
recommendations of residents and families concerning proposed
policy and operational decisions affecting resident care and life
in the facility.

(5) The facility must accommodate resident needs and
preferences, except when the health and safety of the individual
or other residents may be endangered. A resident must be given
at least a 24-hour notice before an involuntary room move is
made in the facility.

(a) In an emergency when there is actual or threatened
harm to others, property or self, the 24 hour notice requirement
for an involuntary room move may be waived. The
circumstances requiring the emergency room change must be
documented for Department review.

(b) The facility must make and document efforts to
accommodate the resident's adjustment and choices regarding
room and roommate changes.

(6) If a facility is entrusted with residents' monies or

valuables, the facility shall comply with the following:

(a) The licensee or facility staff may not use residents'
monies or valuables as his own or mingle them with his own.
Residents' monies and valuables shall be separate, intact and
free from any liability that the licensee incurs in the use of his
own or the institution's funds and valuables.

(b) The facility shall maintain adequate safeguards and
accurate records of residents' monies and valuables entrusted to
the licensee's care.

(i) Records of residents' monies which are maintained as
a drawing account must include a control account for all receipts
and expenditures, an account for each resident, and supporting
vouchers filed in chronological order.

(i) Each account shall be kept current with columns for
debits, credits, and balance.

(iii) Records of residents' monies and other valuables
entrusted to the licensee for safekeeping must include a copy of
the receipt furnished to the resident or to the person responsible
for the resident.

(c) The facility must deposit residents' monies not kept in
the facility within five days of receipt of such funds in an
interest-bearing account in a local bank or savings and loan
association authorized to do business in Utah, the deposits of
which shall be insured.

(d) A person, firm, partnership, association or corporation
which is licensed to operate more than one health facility shall
maintain a separate account for each such facility and shall not
commingle resident funds from one facility with another.

(e) If the amount of residents' money entrusted to a
licensee exceeds $100, the facility must deposit all money in
excess of $100 in an interest-bearing account.

(f) Upon annual license renewal, the facility shall provide
evidence of the purchase a surety bond or other equivalent
assurance to secure all resident funds.

(g) When aresident is discharged, all money and valuables
of that resident which have been entrusted to the licensee must
be surrendered to the resident in exchange for a signed receipt.
Money and valuables kept within the facility shall be
surrendered upon demand and those kept in an interest-bearing
account shall be made available within three working days.

(h) Within 30 days following the death of a resident,
except in amedical examiner case, the facility must surrender all
money and valuables of that resident which have been entrusted
to the licensee to the person responsible for the resident or to
the executor or the administrator of the estate in exchange for a
signed receipt. If a resident dies without a representative or
known heirs, the facility must immediately notify in writing the
local probate court and the Department. (7) Facility smoking
policies must comply with the Utah Indoor Clean Air Act,
R392-510, 1995 and the rules adopted there under and Section
31-4.4 of the 1994 Life Safety Code.

R432-150-13. Resident Assessment.

(1) The facility shall upon admission obtain physician
orders for the resident's immediate care.

(2) The facility must complete a comprehensive
assessment of each resident's needs including a description of
the resident's capability to perform daily life functions and
significant impairments in functional capacity.

(a) The comprehensive assessment must include at least
the following information:

(i) medically defined conditions and prior medical history;

(i1) medical status measurement;

(iii) physical and mental functional status;

(iv) sensory and physical impairments;

(v) nutritional status and requirements;

(vi) special treatments or procedures;

(vii) mental and psycho social status;

(viii) discharge potential;
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(ix) dental condition;

(x) activities potential;

(xi) rehabilitation potential;

(xii) cognitive status; and

(xiii) drug therapy.

(b) The facility must complete the initial assessment within
14 calendar days of admission and any revisions to the initial
assessment within 21 calendar days of admission.

(c) A significant change in a resident's physical or mental
condition requires an interdisciplinary team review and may
require the facility to complete a new assessment within 14
calendar days of the condition change.

(d) At a minimum, the facility must complete three
quarterly reviews and one full assessment in each 12 month
period.

(e) The facility shall use the results of the assessment to
develop, review, and revise the resident's comprehensive care
plan.

(3) Each individual who completes a portion of the
assessment must sign and certify the accuracy of that portion of
the assessment.

(4) The facility must develop a comprehensive care plan
for each resident that includes measurable objectives and
timetables to meet a resident's medical, nursing, and mental and
psycho-social needs as identified in the comprehensive
assessment.

(a) The comprehensive care plan shall be:

(i) developed within seven days after completion of the
comprehensive assessment;

(ii) prepared with input from an interdisciplinary team that
includes the attending physician, the registered nurse having
responsibility for the resident, and other appropriate staff in
disciplines determined by the resident's needs, and with the
participation of the resident, and the resident's family or
guardian, to the extent practicable; and

(iii) periodically reviewed and revised by a team of
qualified persons at least after each assessment and as the
resident's condition changes.

(b) The services provided or arranged by the facility shall
meet professional standards of quality and be provided by
qualified persons in accordance with the resident's written care
plan.

(5) The facility must prepare at the time of discharge a
final summary of the resident's status to include items in R432-
150-13(2)(a). The final summary shall be available for release
to authorized persons and agencies, with the consent of the
resident or representative.

(a) The final summary must include a post-discharge care
plan developed with the participation of the resident and
resident's family or guardian.

(b) Ifthe discharge of the resident is based on the inability
of the facility to meet the resident's needs, the final summary
must contain a detailed explanation of why the resident's needs
could not be met.

R432-150-14. Restraint Policy.

(1) Each resident has the right to be free from physical
restraints imposed for purposes of discipline or convenience, or
not required to treat the resident's medical symptoms.

(2) The facility must have written policies and procedures
regarding the proper use of restraints.

(a) Physical and chemical restraints may only be used to
assist residents to attain and maintain optimum levels of
physical and emotional functioning.

(b) Physical and chemical restraints must not be used as
substitutes for direct resident care, activities, or other services.

(¢) Restraints must not unduly hinder evacuation of the
resident in the event of fire or other emergency.

(d) If use of a physical or a chemical restraint is

implemented, the facility must inform the resident, next of kin,
and the legally designated representative of the reasons for the
restraint, the circumstances under which the restraint shall be
discontinued, and the hazards of the restraint, including
potential physical side effects.

(3) The facility must develop and implement policies and
procedures that govern the use of physical and chemical
restraints. These policies shall promote optimal resident
function in a safe, therapeutic manner and minimize adverse
consequences of restraint use.

(4) Physical and chemical restraint policies must
incorporate and address at least the following:

(a) resident assessment criteria which includes:

(i) appropriateness of use;

(i1) procedures for use;

(iii) purpose and nature of the restraint;

(iv) less restrictive alternatives prior to the use of more
restrictive measures; and

(v) behavior management and modification protocols
including possible alterations to the physical environment;

(b) examples of the types of restraints and safety devices
that are acceptable for the use indicated and possible resident
conditions for which the restraint may be used; and

(c) physical restraint guidelines for periodic release and
position change or exercise, with instructions for documentation
of this action.

(5) Emergency use of physical and chemical restraints
must comply with the following:

(a) A physician, a licensed health practitioner, the director
of nursing, or the health services supervisor must authorize the
emergency use of restraints.

(b) The facility must notify the attending physician as soon
as possible, but at least within 24 hours of the application of the
restraints.

(c) The facility must notify the director of nursing or
health services supervisor no later than the beginning of the next
day shift of the application of the restraints.

(d) The facility must document in the resident's record the
circumstances necessitating emergency use of the restraint and
the resident's response.

(6) Physical restraints must be authorized in writing by a
licensed practitioner and incorporated into the resident's plan of
care.

(a) The interdisciplinary team must review and document
the use of physical restraints, including simple safety devices,
during each resident care conference, and upon receipt of
renewal orders from the licensed practitioner.

(b) The resident care plan must indicate the type of
physical restraint or safety device, the length of time to be used,
the frequency of release, and the type of exercise or ambulation
to be provided.

(c) Staff application of physical restraints must ensure
minimal discomfort to the resident and allow sufficient body
movement for proper circulation.

(d) Staff application of physical restraints must not cause
injury or allow a potential for injury.

(e) Leather restraints, straight jackets, or locked restraints
are prohibited.

(7) Chemical restraints must be authorized in writing by a
licensed practitioner and incorporated into the resident's plan of
care in conjunction with an individualized behavior
management program.

(a) The interdisciplinary team must review and document
the use of chemical restraints during each resident care
conference and upon receipt of renewal orders from the licensed
practitioner.

(b) The facility must monitor each resident receiving
chemical restraints for adverse effects that significantly hinder
verbal, emotional, or physical abilities.
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(c) Any medication given to a resident must be
administered according to the requirements of professional and
ethical practice and according to the policies and procedures of
the facility.

(d) The facility must initiate drug holidays in accordance
with R432-150-15(13)(b).

(8) Facility policy must include criteria for admission and
retention of residents who require behavior management
programs.

R432-150-15. Quality of Care.

(1) The facility must provide to each resident, the
necessary care and services to attain or maintain the highest
practicable physical, mental, and psycho-social well-being, in
accordance with the comprehensive assessment and care plan.

(a) Necessary care and services include the resident's
ability to:

(i) bathe, dress, and groom;

(ii) transfer and ambulate;

(iii) use the toilet;

(iv) eat; and

) use speech,
communication systems.

(b) Based on the resident's comprehensive assessment, the
facility must ensure that:

(i) each resident's abilities in activities of daily living do
not diminish unless circumstances of the individual's clinical
condition demonstrates that diminution was unavoidable;

(i) each resident is given the treatment and services to
maintain or improve his abilities; and

(iii) a resident who is unable to carry out these functions
receives the necessary services to maintain good nutrition,
grooming, and personal and oral hygiene.

(2) The facility must assist residents in scheduling
appointments and arranging transportation for vision and
hearing care as needed.

(3) The facility's comprehensive assessment of a resident
must include an assessment of pressure sores. The facility must
ensure that:

(a) aresident who enters the facility without pressure sores
does not develop pressure sores unless the individual's clinical
condition demonstrates that they were unavoidable; and

(b) aresident having pressure sores receives the necessary
treatment and services to promote healing, prevent infection,
and prevent new sores from developing.

(4) The facility's comprehensive assessment of the resident
must include an assessment of incontinence. The facility must
ensure that:

(a) a resident who is incontinent of either bowel or
bladder, or both, receives the treatment and services to restore
as much normal functioning as possible;

(b) aresident who enters the facility without an indwelling
catheter is not catheterized unless the resident's clinical
condition demonstrates that catheterization is necessary;

(c) a resident who is incontinent of bladder receives
appropriate treatment and services to prevent urinary tract
infections; and

(d) alicensed nurse must complete a written assessment to
determine the resident's ability to participate in a bowel and
bladder management program.

(5) The facility must assess each resident to ensure that:

(a) a resident who enters the facility without a limited
range of motion does not experience reduction in range of
motion unless the resident's clinical condition demonstrates that
a reduction in range of motion is unavoidable; and

(b) a resident with a limited range of motion receives
treatment and services to increase range of motion or to prevent
further decrease in range of motion.

(6) The facility must ensure that the psycho-social function

language, or other functional

of the resident remains at or above the level at the time of
admission, unless the individual's clinical condition
demonstrates that a reduction in psycho-social function was
unavoidable. The facility shall ensure that:

(a) a resident who displays psycho-social adjustment
difficulty receives treatment and services to achieve as much re-
motivation and reorientation as possible; and

(b) aresident whose assessment does not reveal a psycho-
social adjustment difficulty does not display a pattern of
decreased social interaction, increased withdrawn anger, or
depressive behaviors, unless the resident's clinical condition
demonstrates that such a pattern is unavoidable.

(7) The facility must assess alternative feeding methods to
ensure that:

(a) a resident who has been able to eat enough alone or
with assistance is not fed by naso-gastric tube unless the
resident's clinical condition demonstrates that use of a naso-
gastric tube is unavoidable; and

(b) aresident who is fed by a naso-gastric or gastrostomy
tube receives the treatment and services to prevent aspiration
pneumonia, diarrhea, vomiting, dehydration, metabolic
abnormalities, and nasal-pharyngeal ulcers and to restore, if
possible, normal feeding function.

(8) The facility must maintain the resident environment to
be as free of accident hazards as is possible.

(9) The facility must provide each resident with adequate
supervision and assistive devices to prevent accidents.

(10) Each resident's comprehensive assessment must
include an assessment on nutritional status. The facility must
ensure that each resident:

(a) maintains acceptable nutritional status parameters, such
as body weight and protein levels, unless the resident's clinical
condition demonstrates that this is not possible; and

(b) receives a therapeutic diet when there is a nutritional
problem.

(11) The facility must provide each resident with sufficient
fluid intake to maintain proper hydration and health.

(12) The facility must ensure that residents receive proper
treatment and care for the following special services:

(a) injections;

(b) parenteral and enteral fluids;

(c) colostomy, ureterostomy, or ileostomy care;

(d) tracheostomy care;

(e) tracheal suctioning;

(f) respiratory care;

(g) foot care; and

(h) prostheses care.

(13) Each resident's drug regimen must be free from
unnecessary drugs and the facility shall ensure that:

(a) residents who have not used anti-psychotic drugs are
not given these drugs unless anti-psychotic drug therapy is
necessary to treat a specific condition as diagnosed and
documented in the clinical record; and

(b) residents who use anti-psychotic drugs receive gradual
dose reductions and behavioral interventions, unless clinically
contraindicated in an effort to discontinue these drugs.

(14) The quality assurance committee must monitor
medication errors to ensure that:

(a) the facility does not have medication error rates of five
percent or greater;

(b) residents are free of any significant medication errors.

R432-150-16. Physician Services.

(1) A physician must personally approve in writing a
recommendation that an individual be admitted to a nursing care
facility.

(a) Each resident must remain under the care of a
physician licensed in Utah to deliver the scope of services
required by the resident.
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(b) Nurse practitioners or physician assistants, working
under the direction of a licensed physician may initiate
admission to a nursing care facility pending personal review by
the physician.

(2) The facility must provide supervision to ensure that the
medical care of each resident is supervised by a physician.
When a resident's attending physician is unavailable, another
qualified physician must supervise the medical care of the
resident.

(3) The physician must:

(a) review the resident's total program of care, including
medications and treatments, at each visit;

(b) write, sign, and date progress notes at each visit;

(c) indicate, in writing, direction and supervision of health
care provided to residents by nurse practitioners or physician
assistants; and

(d) sign all orders.

(4) Physician visits must conform to the following:

(a) The physician shall notify the facility of the name of
the nurse practitioner or physician assistant who is providing
care to the resident at the facility.

(b) Each resident must be seen by the physician within five
days of admission to a facility when admission is initiated by a
nurse practitioner or physician assistant working under the
direction of the physician.

(c) Each resident must be seen by a physician at least once
every 30 days for the first 90 days after admission, and at least
every 60 days thereafter.

(d) Physician visits must be completed within ten days of
the date the visit is required.

(e) Except as required by R432-150-16(4)(f), all required
physician visits must be made by the physician.

(f) At the option of the physician, required visits after the
initial visit may alternate between personal visits by the
physician and visits by a physician assistant or nurse
practitioner.

(5) The facility must provide or arrange for the provision
of physician services 24 hours a day in case of an emergency.

R432-150-17. Social Services.

Each nursing care facility must provide or arrange for
medical social services sufficient to meet the needs of the
residents. Social services must be under the direction of a
therapist licensed in accordance with Title 58 Chapter 60 of the
Mental Health Practice Act.

R432-150-18. Laboratory Services.

(1) The facility must provide laboratory services in
accordance with the size and needs of the facility.

(2) Laboratory services must comply with the requirements
of the Clinical Laboratory Improvement Amendments of 1988
(CLIA). CLIA inspection reports shall be available for
Department review.

R432-150-19. Pharmacy Services.

(1) The facility must provide or obtain by contract routine
and emergency drugs, biologicals, and pharmaceutical services
to meet resident needs.

(2) The facility must employ or obtain the services of a
licensed pharmacist who:

(a) provides consultation on all aspects of pharmacy
services in the facility;

(b) establishes a system of records of receipt and
disposition of all controlled substances which documents an
accurate reconciliation; and

(c) determines that drug records are in order and that an
account of all controlled substances is maintained and
reconciled monthly.

(3) The drug regimen of each resident must be reviewed at

least once a month by a licensed pharmacist.

(a) The pharmacist must report any irregularities to the
attending physician and the director of nursing or health
services supervisor.

(b) The physician and the director of Nursing or health
services supervisor must indicate acceptance or rejection of the
report and document any action taken.

(4) Pharmacy personnel must ensure that labels on drugs
and biologicals are in accordance with currently accepted
professional principles, and include the appropriate accessory
and cautionary instructions, and the expiration date.

(5) The facility must store all drugs and biologicals in
locked compartments under proper temperature controls
according to R432-150-19 (6)(e), and permit only authorized
personnel to have access to the keys.

(a) The facility must provide separately locked,
permanently affixed compartments for storage of controlled
substances listed in Schedule I of the Comprehensive Drug
Abuse Prevention and Control Act of 1976 and other drugs
subject to abuse, except when the facility uses single unit dose
package drug distribution systems in which the quantity stored
is minimal and a missing dose can be readily detected.

(b) Non-medication materials that are poisonous or caustic
may not be stored with medications.

(c) Containers must be clearly labeled.

(d) Medication intended for internal use shall be stored
separately from medication intended for external use.

(e) Medications stored at room temperature shall be
maintained within 59 and 80 degrees F.

(f) Refrigerated medications shall be maintained within 36
and 46 degrees F.

(6) The facility must maintain an emergency drug supply.

(a) Emergency drug containers shall be sealed to prevent
unauthorized use.

(b) Contents of the emergency drug supply must be listed
on the outside of the container and the use of contents shall be
documented by the nursing staff.

(¢) The emergency drug supply shall be stored and located
for access by the nursing staff.

(d) The pharmacist must inventory the emergency drug
supply monthly.

(e) Used or outdated items shall be replaced within 72
hours by the pharmacist.

(7) The pharmacy must dispense and the facility must
ensure that necessary drugs and biologicals are provided on a
timely basis.

(8) The facility must limit the duration of a drug order in
the absence of the prescriber's specific instructions.

(9) Drug references must be available for all drugs used in
the facility. References shall include generic and brand names,
available strength and dosage forms, indications and side
effects, and other pharmacological data.

(10) Drugs may be sent with the resident upon discharge
if so ordered by the discharging physician provided that:

(a) such drugs are released in compliance R156-17a-619;
and

(b) a record of the drugs sent with the resident is
documented in the resident's health record.

(11) Disposal of controlled substances must be in
accordance with the Pharmacy Practice Act.

R432-150-20. Recreation Therapy.

(1) The facility shall provide for an ongoing program of
individual and group activities and therapeutic interventions
designed to meet the interests, and attain or maintain the highest
practicable physical, mental, and psycho-social well-being of
each resident in accordance with the comprehensive assessment.

(a) Recreation therapy shall be provided in accordance
with Title 58, Chapter 40, Recreational Therapy Practice Act.
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(b) The recreation therapy staff must:

(i) develop monthly activity calendars for residents
activities; and

(ii) post the calendar in a prominent location to be
available to residents, staff, and visitors.

(2) Each facility must provide sufficient space and a
variety of supplies and resource equipment to meet the
recreational needs and interests of the residents.

(3) Storage must be provided for recreational equipment
and supplies. Locked storage must be provided for potentially
dangerous items such as scissors, knives, and toxic materials.

R432-150-21. Pet Policy.

(1) Each facility must develop a written policy regarding
pets in accordance with local ordinances.

(2) The administrator or designee must determine which
pets may be brought into the facility. Family members may
bring resident's pets to visit provided they have approval from
the administrator and offer assurance that the pets are clean,
disease free, and vaccinated.

(3) Pets are not permitted in food preparation or storage
areas. Pets are not permitted in any area where their presence
would create a health or safety risk.

R432-150-22. Admission, Transfer, and Discharge.

(1) Each facility must develop written admission, transfer
and discharge policies and make these policies available to the
public upon request. The facility must permit each resident to
remain in the facility, and not transfer or discharge the resident
from the facility unless:

(a) The transfer or discharge is necessary for the resident's
welfare and the resident's needs cannot be met in the facility;

(b) The transfer or discharge is appropriate because the
resident's health has improved sufficiently so the resident no
longer needs the services provided by the facility;

(c) The safety of individuals in the facility is endangered;

(d) The health of individuals in the facility is endangered;

(¢) The resident has failed, after reasonable and
appropriate notice, to pay for a stay at the facility; or

(f) The facility ceases to operate.

(2) The facility must document resident transfers or
discharges under any of the circumstances specified in R432-
150-22(1)(a) through (f), in the resident's medical record. The
transfer or discharge documentation must be made by:

(a) the resident's physician if transfer or discharge is
necessary under R432-150-22(1)(a) and (b);

(b) a physician if transfer or discharge is necessary under
R432-150-22(1)(c) and(d).

(3) Prior to the transfer or discharge of a resident, the
facility must:

(a) provide written notification of the transfer or discharge
and the reasons for the transfer or discharge to the resident, in
a language and manner the resident understands, and, if known,
to a family member or legal representative of the resident;

(b) record the reasons in the resident's clinical record; and

(¢) include in the notice the items described in R432-150-
22(5).

(4) Except when specified in R432-150-22(4)(a), the
notice of transfer or discharge required under R432-150-22(2),
must be made by the facility at least 30 days before the resident
is transferred or discharged.

(5) Notice may be made as soon as practicable before
transfer or discharge if:

(a) the safety or health of individuals in the facility would
be endangered if the resident is not transferred or discharged
sooner;

(b) the resident's health improves sufficiently to allow a
more immediate transfer or discharge;

(c) an immediate transfer or discharge is required by the

resident's urgent medical needs; or

(d) aresident has not resided in the facility for 30 days.

(6) The contents of the written transfer or discharge notice
must include the following:

(a) the reason for transfer or discharge;

(b) the effective date of transfer or discharge;

(c) the location to which the resident is transferred or
discharged; and

(d) the name, address, and telephone number of the State
and local Long Term Care Ombudsman programs.

(e) For nursing facility residents with developmental
disabilities, the notice must contain the mailing address and
telephone number of the agency responsible for the protection
and advocacy of developmentally disabled individuals
established under part C of the Developmental Disabilities
Assistance and Bill of Rights Act.

(f) For nursing facility residents who are mentally ill, the
notice must contain the mailing address and telephone number
of the agency responsible for the protection and advocacy of
mentally ill individuals established under the Protection and
Advocacy for Mentally 111 Individuals Act.

(7) The facility must provide discharge planning to prepare
and orient a resident to ensure safe and orderly transfer or
discharge from the facility.

(8) Notice of resident bed-hold policy, transfer and re-
admission must be documented in the resident file.

(a) Before a facility transfers a resident to a hospital or
allows a resident to go on therapeutic leave, the facility must
provide written notification and information to the resident and
a family member or legal representative that specifies:

(i) the facility's policies regarding bed-hold periods
permitting a resident to return; and

(ii) the duration of the bed-hold policy, if any, during
which the resident is permitted to return and resume residence
in the facility.

(b) At the time of transfer of a resident to a hospital or for
therapeutic leave, the facility must provide written notice to the
resident and a family member or legal representative, which
specifies the duration of the bed-hold policy.

(c) If transfers necessitated by medical emergencies
preclude notification at the time of transfer, notification shall
take place as soon as possible after transfer.

(d) The facility must establish and follow a written policy
under which a resident whose hospitalization or therapeutic
leave exceeds the bed-hold period is readmitted to the facility.

(9) The facility must establish and maintain identical
policies and practices regarding transfer, discharge, and the
provision of services for all individuals regardless of pay source.

(10) The facility must have in effect a written transfer
agreement with one or more hospitals to ensure that:

(a) residents are transferred from the facility to the hospital
and ensured of timely admission to the hospital when transfer is
medically necessary as determined by the attending physician;

(b) medical and other information needed for care and
treatment of residents is exchanged between facilities including
documentation of reasons for a less expensive setting; and

(c) security and accountability of personal property of the
individual transferred is maintained.

R432-150-23. Ancillary Health Services.

(1) If the nursing care facility provides its own radiology
services, these facility must comply with R432-100-21,
Radiology Services, in the General Acute Hospital Rule.

(2) A facility that provides specialized rehabilitative
services may offer these services either directly or through
agreements with outside agencies or qualified therapists. If
provided, these services must meet the needs of the residents.

(a) The facility must provide space and equipment for
specialized rehabilitative services in accordance with the needs
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of the residents.

(b) Specialized rehabilitative services may only be
provided by therapists licensed in accordance with Utah law.

(c) All therapy assistants must work under the direct
supervision of the licensed therapist at all times.

(d) Speech pathologists must have a "Certificate of
Clinical Compliance" from the American Speech and Hearing
Association.

(e) Specialized rehabilitative services may be provided
only if ordered by the attending physician.

(i) The plan of treatment must be initiated by an attending
physician and developed by the therapist in consultation with
the nursing staff.

(i) An initial progress report must be submitted to the
attending physician two weeks after treatment is begun or as
specified by the physician.

(iii) The physician and therapist must review and evaluate
the plan of treatment monthly unless the physician recommends
an alternate schedule in writing.

(f) The facility must document the delivery of
rehabilitative services in the resident record.

(3) The facility must provide or arrange for regular and
emergency dental care for residents.

(a) Dental care provisions shall include:

(b) development of oral hygiene policies and procedures
with input from dentists;

(c) presentation of oral hygiene in-service programs by
knowledgeable persons;

(d) development of referral service for those residents who
do not have a personal dentist; and

(e) arrangement for transportation to and from the dentist's
office.

R432-150-24. Food Services.

(1) The facility must provide each resident with a safe,
palatable, well-balanced diet that meets the daily nutritional and
special dietary needs of each resident.

(2) There must be adequate staff employed by the facility
to meet the dietary needs of the residents.

(a) The facility must employ a dietitian either full-time,
part-time, or on a consultant basis.

(b) The dietitian must be certified in accordance with Title
58, Chapter 49, Dietitian Certification Act.

(c) If a dietitian is not employed full-time, the
administrator must designate a full-time person to serve as the
dietetic supervisor.

(d) Ifthe dietetic supervisor is not a certified dietitian, the
facility must document at least monthly consulation by a
certified dietitian according to the needs of the residents.

(e) The dietetic supervisor shall be available when the
consulting dietitian visits the facility.

(3) The facility must develop menus that meet the
nutritional needs of residents to the extent medically possible.

(a) Menus shall be:

(i) prepared in advance;

(i) followed;

(iii) different each day;

(iv) posted for each day of the week;

(v) approved and signed by a certified dietician and;

(vi) cycled no less than every three weeks.

(b) The facility must retain documentation for at least three
months of all served substitutions to the menu.

(4) The facility must make available for Department
review all food sanitation inspection reports of State or local
health department inspections.

(5) The attending physician must prescribe in writing all
therapeutic diets.

(6) There must be no more than a 14-hour interval between
the evening meal and breakfast, unless a substantial snack is

served in the evening.

(7) The facility must provide special eating equipment and
assistive devices for residents who need them.

(8) The facility's food service must comply with the Utah
Department of Health Food Service Sanitation Regulations
R392-100.

(9) The facility must maintain a one-week supply of
nonperishable staple foods and a three-day supply of perishable
foods to complete the established menu for three meals per day,
per resident.

R432-150-25. Medical Records.

(1) The facility must implement a medical records system
to ensure complete and accurate retrieval and compilation of
information.

(2) The administrator must designate an employee to be
responsible and accountable for the processing of medical
records.

(a) The medical records department must be under the
direction of a registered record administrator, RRA, or an
accredited record technician, ART.

(b) If an RRA or ART is not employed at least part time,
the facility must consult with an RRA or ART according to the
needs of the facility, but not less than semi-annually.

(3) The resident medical record and its contents must be
retained, stored and safeguarded from loss, defacement,
tampering, and damage from fires and floods.

(a) Medical records must be protected against access by
unauthorized individuals.

(b) Medical records must be retained for at least seven
years. Medical records of minors must be kept until the age of
eighteen plus four years, but in no case less than seven years.

(4) The facility must maintain an individual medical
record for each resident. The medical record must contain
written documentation of the following:

(a) records made by staff regarding daily care of the
resident;

(b) informative progress notes by staff to record changes
in the resident's condition and response to care and treatment in
accordance with the care plan;

(c) apre-admission screening;

(d) an admission record with demographic information and
resident identification data;

(e) a history and physical examination up-to-date at the
time of the resident's admission;

(f) written and signed informed consent;

(g) orders by clinical staff members;

(h) arecord of assessments, including the comprehensive
resident assessment, care plan, and services provided;

(i) nursing notes;

(j) monthly nursing summaries;

(k) quarterly resident assessments;

(1) arecord of medications and treatments administered;

(m) laboratory and radiology reports;

(n) adischarge summary for the resident to include a note
of condition, instructions given, and referral as appropriate;

(o) aservice agreement if respite services are provided;

(p) physician treatment orders; and

(q) information pertaining to incidents, accidents and
injuries.

(r) If a resident has an advanced directive, the resident's
record must contain a copy of the advanced directive.

(5) All entries into the medical record must be
authenticated including date, name or identifier initials, and title
of the person making the entries

(6) Resident respite records must be maintained within the
facility.

R432-150-26. Housekeeping Services.
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(1) The facility must provide a safe, clean, comfortable
environment, allowing the resident to use personal belongings
to create a homelike environment.

(a) Cleaning agents, bleaches, insecticides, poisonous,
dangerous, or flammable materials must be stored in a locked
area to prevent unauthorized access.

(b) The facility must provide adequate housekeeping
services and sufficient personnel to maintain a clean and
sanitary environment.

(i) Personnel engaged in housekeeping or laundry services
cannot be engaged concurrently in food service or resident care.

(ii) If housekeeping personnel also work in food services
or direct patient care services, the facility must develop and
implement employee hygiene and infection control measures to
maintain a safe, sanitary environment.

R432-150-27. Laundry Services.

(1) The administrator must designate a person to direct the
facility's laundry service. The designee must have experience,
training , or knowledge of the following:

(a) proper use of chemicals in the laundry;

(b) proper laundry procedures;

(c) proper use of laundry equipment;

(d) facility policies and procedures; and

(e) federal, state and local rules and regulations.

(2) The facility must provide clean linens, towels and wash
cloths for resident use.

(3) Ifthe facility contracts for laundry services, there must
be a signed, dated agreement that details all services provided.

(4) The facility must inform the resident and family of
facility laundry policy for personal clothing.

(5) The facility must ensure that each resident's personal
laundry is marked for identification.

(6) There must be enough clean linen, towels and
washcloths for at least three complete changes of the facility's
licensed bed capacity.

(7) There must be a bed spread for each resident bed.

(8) Clean linen must be handled and stored in a manner to
minimize contamination from surface contact or airborne
deposition.

(9) Soiled linen must be handled, stored, and processed in
a manner to prevent contamination and the spread of infections.

(10) Soiled linen must be sorted in a separate room by
methods affording protection from contamination.

(11) The laundry area must be separate from any room
where food is stored, prepared, or served.

R432-150-28. Maintenance Services.

(1) The facility must ensure that buildings, equipment and
grounds are maintained in a clean and sanitary condition and in
good repair at all times for the safety and well-being of
residents, staff, and visitors.

(a) The administrator shall employ a person qualified by
experience and training to be in charge of facility maintenance.

(b) Ifthe facility contracts for maintenance services, there
must be a signed, dated agreement that details all services
provided. The maintenance service must meet all requirements
of this section.

(c) The facility must develop and implement a written
maintenance program (including preventive maintenance) to
ensure the continued operation of the facility and sanitary
practices throughout the facility.

(2) The facility must ensure that the premises is free from
vermin and rodents.

(3) Entrances, exits, steps, ramps, and outside walkways
must be maintained in a safe condition with regard to snow, ice
and other hazards.

(4) Facilities which provide care for residents who cannot
be relocated in an emergency must make provision for

emergency lighting and heat to meet the needs of residents.

(5) Functional flashlights shall be available for emergency
use by staff.

(6) All facility equipment must be tested, calibrated and
maintained in accordance with manufacturer specifications.

(a) Testing frequency and calibration documentation shall
be available for Department review.

(b) Documentation of testing or calibration conducted by
an outside agency must be available for Department review.

(7) All spaces within buildings which house people,
machinery, equipment, approaches to buildings, and parking
lots must have lighting.

(8) Heating, air conditioning, and ventilating systems must
be maintained to provide comfortable temperatures.

(9) Back-flow prevention devices must be maintained in
operating condition and tested according to manufacturer
specifications.

(10) Hot water temperature controls must automatically
regulate temperatures of hot water delivered to plumbing
fixtures used by residents. Hot water must be delivered to public
and resident care areas at temperatures between 105-115
degrees F.

(11) Disposable and single use items must be properly
disposed of after use.

(12) Nursing equipment and supplies must be available as
determined by facility policy in accordance with the needs of the
residents.

(13) The facility must have at least one first aid kit and a
first aid manual available at a specified location in the facility.
The first aid manual must be a current edition of a basic first aid
manual approved by the American Red Cross or the American
Medical Association.

(14) The facility must have at least one OSHA-approved
spill or clean-up kit for blood-borne pathogens.

(15) Vehicles used to transport residents must be:

(a) licensed with a current vehicle registration and safety
inspection;

(b) equipped with individual, size-appropriate safety
restraints such as seat belts which are defined in the federal
motor vehicle safety standards contained in the Code of Federal
Regulations, Title 49, Section 571.213, and are installed and
used in accordance with manufacturer specifications;

(c) equipped with a first aid kit as specified in R432-150-
28(13); and

(d) equipped with a spill or clean-up kit as specified in
R432-150-28(14).

R432-150-29. Emergency Response and Preparedness Plan.

(1) The facility must ensure the safety and well-being of
residents and make provisions for a safe environment in the
event of an emergency or disaster. An emergency or disaster
may include utility interruption, explosion, fire, earthquake,
bomb threat, flood, windstorm, epidemic, and injury.

(2) The facility must develop an emergency and disaster
plan that is approved by the governing board.

(a) The facility's emergency plan shall delineate:

(i) the person or persons with decision-making authority
for fiscal, medical, and personnel management;

(ii) on-hand personnel, equipment, and supplies and how
to acquire additional help, supplies, and equipment after an
emergency or disaster;

(iii) assignment of personnel to specific tasks during an
emergency;

(iv) methods of communicating with local emergency
agencies, authorities, and other appropriate individuals;

(v) individuals who shall be notified in an emergency in
order of priority; and

(vi) methods of transporting and evacuating residents and
staff to other locations.
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(b) The facility must have available at each nursing station
emergency telephone numbers including responsible staff
persons in the order of priority.

(c) The facility must document resident emergencies and
responses, emergency events and responses, and the location of
residents and staff evacuated from the facility during an
emergency.

(d) The facility must conduct and document simulated
disaster drills semi-annually.

(3) The administrator must develop a written fire
emergency and evacuation plan in consultation with qualified
fire safety personnel.

(a) The evacuation plan must delineate evacuation routes,
location of fire alarm boxes, fire extinguishers, and emergency
telephone numbers of the local fire department.

(b) The facility must post the evacuation plan in prominent
locations in exit access ways throughout the building.

(c) The written fire or emergency plan must include fire
containment procedures and how to use the facility alarm
systems and signals.

(d) Fire drills and fire drill documentation must be in
accordance with the State of Utah Fire Prevention Board, R710-
4.

R432-150-30. Penalties.

Any person who violates any provision of this rule may be
subject to the penalties enumerated in Section 26-21-11 and
R432-3-6 and be punished for violation of a class A
misdemeanor as provided in Section 26-21-16.

KEY: health facilities
May 26, 2004 26-21-5
Notice of Continuation October 9, 2002 26-21-16
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R432. Health, Health Systems Improvement, Licensing.
R432-270. Assisted Living Facilities.
R432-270-1. Legal Authority.

This rule is adopted pursuant to Title 26, Chapter 21.

R432-270-2. Purpose.

This rule establishes the licensing and operational
standards for assisted living facilities Type I and Type IL
Assisted living is intended to enable persons experiencing
functional impairments to receive 24-hour personal and health-
related services in a place of residence with sufficient structure
to meet the care needs in a safe manner.

R432-270-3. Definitions.

(1) The terms used in these rules are defined in R432-1-3.

(2) In addition:

(a) "Assessment" means documentation of each resident's
ability or current condition in the following areas:

(i) memory and daily decision making ability;

(ii) ability to communicate effectively with others;

(iii) physical functioning and ability to perform activities
of daily living;

(iv) continence;

(v) mood and behavior patterns;

(vi) weight loss;

(vii) medication use and the ability to self-medicate;

(viii) special treatments and procedures;

(ix) disease diagnoses that have a relationship to current
activities of daily living status, behavior status, medical
treatments, or risk of death;

(x) leisure patterns and interests;

(xi) assistive devices; and

(xii) prosthetics.

(b) "Activities of daily living (ADL)" are the following:

(i) personal grooming, including oral hygiene and denture
care;

(ii) dressing;

(iii) bathing;

(iv) toileting and toilet hygiene;

(v) eating during mealtime;

(vi) self administration of medication; and

(vii) independent transferring, ambulation and mobility.

(c) "Dependent" means a person who meets one or all of
the following criteria:

(i) requires inpatient hospital or 24-hour continual nursing
care that will last longer than 15 calendar days after the day on
which the nursing care begins;

(i) is unable to evacuate from the facility without the
physical assistance of two persons.

(d) "Home-like" as used in statute and this rule means a
place of residence which creates an atmosphere supportive of
the resident's preferred lifestyle. Home-like is also supported by
the use of residential building materials and furnishings.

(e) "Licensed health care professional" means a registered
nurse, physician assistant, advanced practice registered nurse, or
physician licensed by the Utah Department of Commerce who
has education and experience to assess and evaluate the health
care needs of the resident.

(f) "Self-direct medication administration" means the
resident can:

(i) recognize medications offered by color or shape; and

(ii)  question differences in the usual routine of
medications.

(g) "Semi-independent" means a person who is:

(1) physically disabled but able to direct his own care; or

(ii) cognitively impaired or physically disabled but able to
evacuate from the facility or to a zone or area of safety with
limited physical assistance of one person.

(h) "Service Plan" means a written plan of care for services

which meets the requirements of R432-270-13.

(i) "Services" means activities which help the residents
develop skills to increase or maintain their level of psycho-
social and physical functioning, or which assist them in
activities of daily living.

(j) "Significant change" means a major change in a
resident's status that is self-limiting or impacts on more than one
area of the resident's health status.

(k) "Significant assistance" means the resident is unable to
perform any part of an ADL and is dependent upon staff or
others to accomplish the ADL as defined in R432-270-3(2)(b).

(1) "Social care" means:

(i) providing opportunities for social interaction in the
facility or in the community; or

(i1) providing services to promote independence or a sense
of self-direction.

(m) "Unit" means an individual living space, including
living and sleeping space, bathroom, and optional kitchen area.

R432-270-4. Licensing.

(1) A person that offers or provides care to two or more
unrelated individuals in a residential facility must be minimally
licensed as an assisted living facility if:

(a) the individuals stay in the facility for more than 24
hours; and

(b) the facility provides or arranges for the provision of
assistance with one or more activity of daily living for any of the
individuals.

(2) An assisted living facility may be licensed as a Type I
facility if:

(a) the individuals under care are capable of achieving
mobility sufficient to exit the facility without the assistance of
another person.

(3) An assisted living facility must be licensed as a Type
II facility if the individuals under care are capable of achieving
mobility sufficient to exit the facility only with the limited
assistance of one person;.

(4) A Type I assisted living facility shall provide social
care to the individuals under care.

(5) A Type Il assisted living facility shall provide care in
a home-like setting that provides an array of coordinated
supportive personal and health care services available 24 hours
per day to residents who need any of these services as required
by department rule.

(6) Type I and II assisted living facilities must provide
each resident with a separate living unit. Two residents may
share a unit upon written request of both residents.

(7) An individual may continue to remain in an assisted
living facility provided:

(a) the facility construction can meet the individual's
needs;

(b) the individual's physical and mental needs are
appropriate to the assisted living criteria; and

(c) the facility provides adequate staffing to meet the
individual's needs.

(8) Assisted living facilities may be licensed as large,
small or limited capacity facilities.

(a) A large assisted living facility houses 17 or more
residents.

(b) A small assisted living facility houses six to 16
residents.

(c) Alimited capacity assisted living facility houses two to
five residents.

R432-270-5. Licensee.

(1) The licensee must:

(a) ensure compliance with all federal, state, and local
laws;

(b) assume responsibility for the overall organization,
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management, operation, and control of the facility;

(c) establish policies and procedures for the welfare of
residents, the protection of their rights, and the general
operation of the facility;

(d) implement a policy which ensures that the facility does
not discriminate on the basis of race, color, sex, religion,
ancestry, or national origin in accordance with state and federal
law;

(e) secure and update contracts for required services not
provided directly by the facility;

(f) respond to requests for reports from the Department;
and

(g) appoint, in writing, a qualified administrator who shall
assume full responsibility for the day-to-day operation and
management of the facility. The licensee and administrator may
be the same person.

(2) The licensee shall implement a quality assurance
program to include a Quality Assurance Committee. The
committee must:

(a) consist of at least the facility administrator and a health
care professional, and

(b) meet at least quarterly to identify and act on quality
issues.

(3) Ifthe licensee is a corporation or an association, it shall
maintain an active and functioning governing body to fulfill
licensee duties and to ensure accountability.

R432-270-6. Administrator Qualifications.

(1)  The administrator shall have the following
qualifications:

(a) be 21 years of age or older;

(b) have knowledge of applicable laws and rules;

(c) have the ability to deliver, or direct the delivery of,
appropriate care to residents;

(d) be of good moral character;

(e) complete the criminal background screening process
defined in R432-35; and

(f) for all Type II facilities, complete a Department
approved national certification program within six months of
hire.

(2) In addition to R432-270-6(1) the administrator of a
Type 1 facility shall have an associate degree or two years
experience in a health care facility.

(3) In addition to R432-270-6(1) the administrator of a
Type II small or limited-capacity assisted living facility shall
have one or more of the following:

(a) an associate degree in a health care field;

(b) two years or more management experience in a health
care field; or

(c) one year's experience in a health care field as a licensed
health care professional.

(4) In addition to R432-270-6(1) the administrator of a
Type 1II large assisted living facility must have one or more of
the following:

(a) a State of Utah health facility administrator license;

(b) a bachelor's degree in a health care field, to include
management training or one or more years of management
experience;

(c) abachelor's degree in any field, to include management
training or one or more years of management experience and
one year or more experience in a health care field; or

(d) an associates degree and four years or more
management experience in a health care field.

R432-270-7. Administrator Duties.

(1) The administrator must:

(a) be on the premises a sufficient number of hours in the
business day, and at other times as necessary, to manage and
administer the facility;

(b) designate, in writing, a competent employee, 21 years
of age or older, to act as administrator when the administrator
is unavailable for immediate contact. It is not the intent of this
subsection to permit a de facto administrator to replace the
designated administrator.

(2) The administrator is responsible for the following:

(a) recruit, employ, and train the number of licensed and
unlicensed staff needed to provide services;

(b) verify all required licenses and permits of staff and
consultants at the time of hire or the effective date of contract;

(c) maintain facility staffing records for the preceding 12
months;

(d) admit and retain only those residents who meet
admissions criteria and whose needs can be met by the facility;

(e) review at least quarterly every injury, accident, and
incident to a resident or employee and document appropriate
corrective action;

(f) maintain a log indicating any significant change in a
resident's condition and the facility's action or response;

(g) complete an investigation whenever there is reason to
believe that a resident has been subject to abuse, neglect, or
exploitation;

(h) report all suspected abuse, neglect, or exploitation in
accordance with Section 62A-3-302, and document appropriate
action if the alleged violation is verified.

(i) notify the resident's responsible person within 24 hours
of significant changes or deterioration of the resident's health,
and ensure the resident's transfer to an appropriate health care
facility if the resident requires services beyond the scope of the
facility's license;

(J) conduct and document regular inspections of the
facility to ensure it is safe from potential hazards;

(k) complete, submit, and file all records and reports
required by the Department;

(1) participate in a quality assurance program; and

(m) secure and update contracts for required professional
and other services not provided directly by the facility.

(3) The administrator's responsibilities shall be included
in a written and signed job description on file in the facility.

R432-270-8. Personnel.

(1) Qualified competent direct-care personnel shall be on
the premises 24 hours a day to meet residents needs as
determined by the residents' assessment and service plans.
Additional staff shall be employed as necessary to perform
office work, cooking, housekeeping, laundering and general
maintenance.

(2) The services provided or arranged by the facility shall
be provided by qualified persons in accordance with the
resident's written service plan.

(3) All personnel who provide personal care to residents
in a Type I facility shall be at least 18 years of age and shall
have related experience in the job assigned or receive on the job
training.

(4) Personnel who provide personal care to residents in a
Type II facility must be certified nurse aides or complete a state
certified nurse aide program within four months of the date of
hire.

(5) Personnel shall be licensed, certified, or registered in
accordance with applicable state laws.

(6) The administrator shall maintain written job
descriptions for each position, including job title, job
responsibilities, qualifications or required skills.

(7) Facility policies and procedures must be available to
personnel at all times.

(8) All personnel must receive documented orientation to
the facility and the job for which they are hired. Orientation
shall include the following:

(a) job description;
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(b) ethics, confidentiality, and residents' rights;

(c) fire and disaster plan;

(d) policy and procedures; and

(e) reporting responsibility for abuse, neglect and
exploitation.

(9) Each employee shall receive documented in-service
training. The training shall be tailored to include all of the
following subjects that are relevant to the employee's job
responsibilities:

(a) principles of good nutrition, menu planning, food
preparation, and storage;

(b) principles of good housekeeping and sanitation;

(c) principles of providing personal and social care;

(d) proper procedures in assisting residents with
medications;

(e) recognizing early signs of illness and determining when
there is a need for professional help;

(f) accident prevention, including safe bath and shower
water temperatures;

(g) communication skills which enhance resident dignity;

(h) first aid;

(i) resident's rights and reporting requirements of Section
62A-3-201 to 312; and

(j) special needs of the Dementia/Alzheimer's resident.

(10) An employee who reports suspected abuse, neglect,
or exploitation shall not be subject to retaliation, disciplinary
action, or termination by the facility for that reason alone.

(11) The facility shall establish a personnel health program
through written personnel health policies and procedures which
protect the health and safety of personnel, residents and the
public.

(12) The facility must complete an employee placement
health evaluation to include at least a health inventory when an
employee is hired. Facilities may use their own evaluation or a
Department approved form.

(a) A health inventory shall obtain at least the employee's
history of the following:

(i) conditions that may predispose the employee to
acquiring or transmitting infectious diseases; and

(ii) conditions that may prevent the employee from
performing certain assigned duties satisfactorily.

(b) The facility shall develop employee health screening
and immunization components of the personnel health program.

(c) Employee skin testing by the Mantoux Method and
follow up for tuberculosis shall be done in accordance with
R388-804, Tuberculosis Control Rule.

(i) Skin testing must be conducted on each employee
within two weeks of hire and after suspected exposure to a
resident with active tuberculosis.

(ii) All employees with known positive reaction to skin
tests are exempt from skin testing.

(d) All infections and communicable diseases reportable
by law shall be reported to the local health department in
accordance with the Communicable Disease Rule, R386-702-2.

(e) The facility shall comply with the Occupational Safety
and Health Administration's Blood-borne Pathogen Standard.

R432-270-9. Residents' Rights.

(1) Assisted living facilities shall develop a written
resident's rights statement based on this section.

(2) The administrator or designee shall give the resident a
written description of the resident's legal rights upon admission,
including the following:

(a) a description of the manner of protecting personal
funds, in accordance with Section R432-270-20; and

(b) astatement that the resident may file a complaint with
the state long term care ombudsman and any other advocacy
group concerning resident abuse, neglect, or misappropriation
of resident property in the facility.

(3) The administrator or designee shall notify the resident
or the resident's responsible person at the time of admission, in
writing and in a language and manner that the resident or the
resident's responsible person understands, of the resident's rights
and of all rules governing resident conduct and responsibilities
during the stay in the facility.

(4) The administrator or designee must promptly notify in
writing the resident or the resident's responsible person when
there is a change in resident rights under state law.

(5) Resident rights include the following:

(a) the right to be treated with respect, consideration,
fairness, and full recognition of personal dignity and
individuality;

(b) the right to be transferred, discharged, or evicted by the
facility only in accordance with the terms of the signed
admission agreement;

(c) the right to be free of mental and physical abuse, and
chemical and physical restraints;

(d) the right to refuse to perform work for the facility;

(e) the right to perform work for the facility if the facility
consents and if:

(i) the facility has documented the resident's need or desire
for work in the service plan,

(i) the resident agrees to the work arrangement described
in the service plan,

(iii) the service plan specifies the nature of the work
performed and whether the services are voluntary or paid, and

(iv) compensation for paid services is at or above the
prevailing rate for similar work in the surrounding community;

(f) the right to privacy during visits with family, friends,
clergy, social workers, ombudsmen, resident groups, and
advocacy representatives;

(g) the right to share a unit with a spouse if both spouses
consent, and if both spouses are facility residents;

(h) the right to privacy when receiving personal care or
services;

(1) the right to keep personal possessions and clothing as
space permits;

(j) the right to participate in religious and social activities
of the resident's choice;

(k) the right to interact with members of the community
both inside and outside the facility;

(1) the right to send and receive mail unopened,

(m) the right to have access to telephones to make and
receive private calls;

(n) the right to arrange for medical and personal care;

(o) the right to have a family member or responsible
person informed by the facility of significant changes in the
resident's cognitive, medical, physical, or social condition or
needs;

(p) the right to leave the facility at any time and not be
locked into any room, building, or on the facility premises
during the day or night. Assisted living Type II residents who
have been assessed to require a secure environment may be
housed in a secure unit, provided the secure unit is approved by
the fire authority having jurisdiction. This right does not
prohibit the establishment of house rules such as locking doors
at night for the protection of residents;

(q) the right to be informed of complaint or grievance
procedures and to voice grievances and recommend changes in
policies and services to facility staff or outside representatives
without restraint, discrimination, or reprisal,

(r) the right to be encouraged and assisted throughout the
period of a stay to exercise these rights as a resident and as a
citizen;

(s) the right to manage and control personal funds, or to be
given an accounting of personal funds entrusted to the facility,
as provided in R432-270-20 concerning management of resident
funds;
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(t) the right, upon oral or written request, to access within
24 hours all records pertaining to the resident, including clinical
records;

(u) the right, two working days after the day of the
resident's oral or written request, to purchase at a cost not to
exceed the community standard photocopies of the resident's
records or any portion thereof;

(v) the right to personal privacy and confidentiality of
personal and clinical records;

(w) the right to be fully informed in advance about care
and treatment and of any changes in that care or treatment that
may affect the resident's well-being; and

(x) the right to be fully informed in a language and in a
manner the resident understands of the resident's health status
and health rights, including the following:

(i) medical condition;

(ii) the right to refuse treatment;

(iii) the right to formulate an advance directive in
accordance with UCA Section 75-2-1101; and

(iv) the right to refuse to participate in experimental
research.

(6) The following items must be posted in a public area of
the facility that is easily accessible by residents:

(a) the long term care ombudsmen's notification poster;

(b) information on Utah protection and advocacy systems;
and

(c) a copy of the resident's rights.

(7) The facility shall have available in a public area of the
facility the results of the current survey of the facility and any
plans of correction.

(8) A resident may organize and participate in resident
groups in the facility, and a resident's family may meet in the
facility with the families of other residents.

(a) The facility shall provide private space for resident
groups or family groups.

(b) Facility personnel or visitors may attend resident group
or family group meetings only at the group's invitation.

(¢) The administrator shall designate an employee to
provide assistance and to respond to written requests that result
from group meetings.

R432-270-10. Admissions.

(1) The facility shall have written admission, retention, and
transfer policies that are available to the public upon request.

(2) Before accepting a resident, the facility must obtain
sufficient information about the person's ability to function in
the facility through the following:

(a) an interview with the resident and the resident's
responsible person; and

(b) the completion of the resident assessment.

(3) If the Department determines during inspection or
interview that the facility knowingly and willfully admits or
retains residents who do not meet license criteria, then the
Department may, for a time period specified, require that
resident assessments be conducted by an individual who is
independent from the facility.

(4) The facility shall accept and retain only residents who
meet the following criteria:

(a) Residents admitted to a Type I facility shall meet the
following criteria before being admitted:

(i) be ambulatory or mobile and be capable of taking life
saving action in an emergency;

(ii) have stable health;

(iii) require no assistance or only limited assistance in the
activities of daily living; and

(iv) require and receive intermittent care or treatment in
the facility from a licensed health care professional either
through contract or by the facility, if permitted by facility policy.

(b) Residents admitted to a Type II facility may be

independent and semi-independent, but shall not be dependent.

(5) Type I and Type II assisted living facilities shall not
admit or retain a person who:

(a) manifests behavior that is suicidal, sexually or socially
inappropriate, assaultive, or poses a danger to self or others; or

(b) has active tuberculosis or other chronic communicable
diseases that cannot be treated in the facility or on an outpatient
basis; or may be transmitted to other residents or guests through
the normal course of activities; or

(c) requires inpatient hospital or long-term nursing care.

(6) A Type I facility may accept or retain residents who:

(a) do not require significant assistance during night
sleeping hours;

(b) are able to take life saving action in an emergency
without the assistance of another person; or

(c) do not require significant assistance from staff or
others with more than two ADL's.

(7) A Type II facility may accept or retain residents who
require significant assistance from staff or others in more than
two ADL's, provided the staffing level and coordinated
supportive health and social services meet the needs of the
resident.

(8) The prospective resident or the prospective resident's
responsible person must sign a written admission agreement
prior to admission. The admission agreement shall be kept on
file by the facility and shall specify at least the following:

(a) room and board charges and charges for basic and
optional services;

(b) provision for a 30-day notice prior to any change in
established charges;

(c) admission, retention, transfer, discharge, and eviction
policies;

(d) conditions under which the agreement may be
terminated;

(e) the name of the responsible party;

(f) notice that the Department has the authority to examine
resident records to determine compliance with licensing
requirements; and

(g) refund provisions that address the following:

(i) thirty-day notices for transfer or discharge given by the
facility or by the resident,

(i1) emergency transfers or discharges,

(iii) transfers or discharges without notice, and

(iv) the death of a resident.

R432-270-11. Transfer or Discharge Requirements.

(1) A resident may be discharged, transferred, or evicted
for one or more of the following reasons:

(a) The facility is no longer able to meet the resident's
needs because the resident poses a threat to health or safety to
self or others, or the facility is not able to provide required
medical treatment.

(b) The resident fails to pay for services as required by the
admission agreement.

(c) The resident fails to comply with written policies or
rules of the facility.

(d) The resident wishes to transfer.

(e) The facility ceases to operate.

(2) Prior to transferring or discharging a resident, the
facility shall serve a transfer or discharge notice upon the
resident and the resident's responsible person.

(a) The notice shall be either hand-delivered or sent by
certified mail.

(b) The notice shall be made at least 30 days before the
day on which the facility plans to transfer or discharge the
resident, except that the notice may be made as soon as
practicable before transfer or discharge if:

(i) the safety or health of persons in the facility is
endangered; or
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(i1) an immediate transfer or discharge is required by the
resident's urgent medical needs.

(3) The notice of transfer or discharge shall:

(a) be in writing with a copy placed in the resident file;

(b) be phrased in a manner and in a language the resident
can understand;

(c) detail the reasons for transfer or discharge;

(d) state the effective date of transfer or discharge;

(e) state the location to which the resident will be
transferred or discharged;

(f) state that the resident may request a conference to
discuss the transfer or discharge; and

(g) contain the following information:

(i) for facility residents who are 60 years of age or older,
the name, mailing address, and telephone number of the State
Long Term Care Ombudsman;

(ii) for facility residents with developmental disabilities,
the mailing address and telephone number of the agency
responsible for the protection and advocacy of developmentally
disabled individuals established under part C of the
Developmental Disabilities Assistance and Bill of Rights Act;
and

(iii) for facility residents who are mentally ill, the mailing
address and telephone number of the agency responsible for the
protection and advocacy of mentally ill individuals established
under the Protection and Advocacy for Mentally I11 Individuals
Act.

(4) The facility shall provide sufficient preparation and
orientation to a resident to ensure a safe and orderly transfer or
discharge from the facility.

(5) The resident or the resident's responsible person may
contest a transfer or discharge. If the transfer or discharge is
contested, the facility shall provide an informal conference,
except where undue delay might jeopardize the health, safety, or
well-being of the resident or others.

(a) The resident or the resident's responsible person must
request the conference within five calendar days of the day of
receipt of notice of discharge to determine if a satisfactory
resolution can be reached.

(b) Participants in the conference shall include the facility
representatives, the resident or the resident's responsible person,
and any others requested by the resident or the resident's
responsible person.

R432-270-12. Resident Assessment.

(1) Each person admitted to an assisted living facility shall
have a personal physician or a licensed practitioner prior to
admission.

(2) A signed and dated resident assessment shall be
completed on each resident prior to admission and at least every
six months thereafter.

(3) In Type I and Type II facilities, the initial and six-
month resident assessment must be completed and signed by a
licensed health care professional.

(4) The resident assessment must include a statement
signed by the licensed health care professional completing the
resident assessment that the resident meets the admission and
level of assistance criteria for the facility.

(5) The facility shall use a resident assessment form that is
approved and reviewed by the Department to document the
resident assessments.

(6) The facility shall revise and update each resident's
assessment when there is a significant change in the resident's
cognitive, medical, physical, or social condition and update the
resident's service plan to reflect the change in condition.

R432-270-13. Service Plan.
(1) Each resident must have an individualized service plan
that is consistent with the resident's unique cognitive, medical,

physical, and social needs, and is developed within seven
calendar days of the day the facility admits the resident. The
facility shall periodically revise the service plan as needed.

(2) The facility shall use the resident assessment to
develop, review, and revise the service plan for each resident.

(3) The service plan must be prepared by the administrator
or a designated facility service coordinator.

(4) The service plan shall include a written description of
the following:

(a) what services are provided;

(b) who will provide the services, including the resident's
significant others who may participate in the delivery of
services;

(c) how the services are provided;

(d) the frequency of services; and

(e) changes in services and reasons for those changes.

R432-270-14. Service Coordinator.

(1) If the administrator appoints a service coordinator, the
service coordinator must have knowledge, skills and abilities to
coordinate the service plan for each resident.

(2) The duties and responsibilities of the service
coordinator must be defined by facility policy and included in
the designee's job description.

(3) The service coordinator is responsible to document that
the resident or resident's designated responsible person is
encouraged to actively participate in developing the service
plan.

(4) The administrator and designated service coordinator
are responsible to ensure that each resident's service plan is
implemented by facility staff.

R432-270-15. Nursing Services.

(1) The facility must develop written policies and
procedures defining the level of nursing services provided by
the facility.

(2) A Type I assisted living facility must employ or
contract with a registered nurse to provide or delegate
medication administration for any resident who is unable to self-
medicate or self-direct medication management.

(3) A Type II assisted living facility must employ or
contract with a registered nurse to provide or supervise nursing
services to include:

(a) anursing assessment on each resident;

(b) general health monitoring on each resident; and

(c) routine nursing tasks, including those that may be
delegated to unlicensed assistive personnel in accordance with
the Utah Nurse Practice Act R156-31B-701.

(4) A Type I assisted living facility may provide nursing
care according to facility policy. If a Type I assisted living
facility chooses to provide nursing services, the nursing services
must be provided in accordance with R432-270-15(3)(a)
through (c).

(5) Type I and Type II assisted living facilities shall not
provide skilled nursing care, but must assist the resident in
obtaining required services. To determine whether a nursing
service is skilled, the following criteria shall apply:

(a) The complexity or specialized nature of the prescribed
services can be safely or effectively performed only by, or under
the close supervision of licensed health care professional
personnel.

(b) Care is needed to prevent, to the extent possible,
deterioration of a condition or to sustain current capacities of a
resident.

(6) At least one certified nurse aide must be on duty in a
Type II facility 24 hours per day.

R432-270-16. Secure Units.
(1) A Type Il assisted living facility with approved secure
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units may admit residents with a diagnosis of
Alzheimer's/dementia if the resident is able to exit the facility
with limited assistance from one person.

(2) Each resident admitted to a secure unit must have an
admission agreement that indicates placement in the secure unit.

(a) The secure unit admission agreement must document
that a Department-approved wander risk management agreement
has been negotiated with the resident or resident's responsible
person.

(b) The secure unit admission agreement must identify
discharge criteria that would initiate a transfer of the resident to
a higher level of care than the assisted living facility is able to
provide.

(3) There shall be at least one staff with documented
training in Alzheimer's/dementia care in the secure unit at all
times.

(4) Each secure unit must have an emergency evacuation
plan that addresses the ability of the secure unit staff to evacuate
the residents in case of emergency.

R432-270-17. Arrangements for Medical or Dental Care.

(1) The facility shall assist residents in arranging access for
ancillary services for medically related care including physician,
dentist, pharmacist, therapy, podiatry, hospice, home health, and
other services necessary to support the resident.

(2) The facility shall arrange for care through one or more
of the following methods:

(a) notifying the resident's responsible person;

(b) arranging for transportation to and from the
practitioner's office; or

(c) arrange for a home visit by a health care professional.

(3) The facility must notify a physician or other health care
professional when the resident requires immediate medical
attention.

R432-270-18. Activity Program.

(1) Residents shall be encouraged to maintain and develop
their fullest potential for independent living through
participation in activity and recreational programs.

(2) The facility shall provide opportunities for the
following:

(a) socialization activities;

(b) independent living activities to foster and maintain
independent functioning;

(c) physical activities; and

(d) community activities to promote resident participation
in activities away from the facility.

(3) The administrator shall designate an activity
coordinator to direct the facility's activity program. The activity
coordinator's duties include the following:

(a) coordinate all recreational activities, including
volunteer and auxiliary activities;

(b) plan, organize, and conduct the residents' activity
program with resident participation; and

(c) develop and post monthly activity calendars, including
information on community activities, based on residents' needs
and interests.

(4) The facility shall provide sufficient equipment,
supplies, and indoor and outdoor space to meet the recreational
needs and interests of residents.

(5) The facility shall provide storage for recreational
equipment and supplies. Locked storage must be provided for
potentially dangerous items such as scissors, knives, and toxic
materials.

R432-270-19. Medication Administration.

(1) A licensed health care professional must assess each
resident to determine what level and type of assistance is
required for medication administration. The level and type of

assistance provided shall be documented on each resident's
assessment.

(2) Each resident's medication program must be
administered by means of one of the methods described in (a)
through (d) in this section:

(a) The resident is able to self-administer medications.

(1) Residents who have been assessed to be able to self-
administer medications may keep prescription medications in
their rooms.

(ii) If more than one resident resides in a unit, the facility
must assess each person's ability to safely have medications in
the unit. If safety is a factor, a resident shall keep his
medication in a locked container in the unit.

(b) The resident is able to self-direct medication
administration. Facility staff may assist residents who self-
direct medication administration by:

(i) reminding the resident to take the medication;

(ii) opening medication containers; and

(iii) reminding the resident or the resident's responsible
person when the prescription needs to be refilled.

(c) Family members or a designated responsible person
may administer medications from a package set up by a licensed
practitioner or licensed pharmacist which identifies the
medication and time to administer. If a family member or
designated responsible person assists with medication
administration, they shall sign a waiver indicating that they
agree to assume the responsibility to fill prescriptions,
administer medication, and document that the medication has
been administered. Facility staff may not serve as the
designated responsible person.

(d) Forresidents who are unable to self-administer or self-
direct medications, facility staff may administer medications
only after delegation by a licensed health care professional
under the scope of their practice.

(1) Ifalicensed health care professional delegates the task
of medication administration to unlicensed assistive personnel,
the delegation shall be in accordance with the Nurse Practice
Act and R156-31B-701.

(ii) The medications must be administered according to the
service plan.

(iii) The delegating authority must provide and document
supervision, evaluation, and training of unlicensed assistive
personnel assisting with medication administration.

(iv) The delegating authority or another registered nurse
shall be readily available either in person or by
telecommunication.

(3) The facility must have a licensed health care
professional or licensed pharmacist review all resident
medications at least every six months.

(4) Medication records shall include the following:

(a) the resident's name;

(b) the name of the prescribing practitioner;

(c) medication name including prescribed dosage;

(d) the time, dose and dates administered;

(e) the method of administration;

(f) signatures of personnel administering the medication;
and

(g) the review date.

(5) Each facility must have a licensed health care
professional or licensed pharmacist document any change in the
dosage or schedule of medication in the medication record. The
delegating authority must notify all unlicensed assistive
personnel who administer medications of the medication
change.

(6) Each resident's medication record must contain a list
of possible reactions and precautions for prescribed
medications.

(7) The facility must notify the licensed health care
professional when medication errors occur.
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(8) Medication error incident reports shall be completed by
the person who makes the error.

(9) Medication errors must be incorporated into the facility
quality improvement process.

(10) Medications shall be stored in a locked central storage
area to prevent unauthorized access.

(a) If medication is stored in a central location, the resident
shall have timely access to the medication.

(b) Medications that require refrigeration shall be stored
separately from food items and at temperatures between 36 - 46
degrees Farenheit.

(c) The facility must develop and implement policies for
the security and disposal of narcotics. Any disposal of controlled
substances by a licensee or facility staff shall be consistent with
the provisions of 21 CFR 1307.21.

(8) The facility shall develop and implement a policy for
disposing of unused, outdated, or recalled medications.

(a) The facility shall return a resident's medication to the
resident or to the resident's responsible person upon discharge.

(b) The administrator shall document the return to the
resident or the resident's responsible person of medication stored
in a central storage.

R432-270-20. Management of Resident Funds.

(1) Residents have the right to manage and control their
financial affairs. The facility may not require residents to
deposit their personal funds or valuables with the facility.

(2) The facility need not handle residents' cash resources
or valuables. However, upon written authorization by the
resident or the resident's responsible person, the facility may
hold, safeguard, manage, and account for the resident's personal
funds or valuables deposited with the facility, in accordance
with the following:

(a) The licensee shall establish and maintain on the
residents' behalf a system that assures a full, complete, and
separate accounting according to generally accepted accounting
principles of each resident's personal funds entrusted to the
facility. The system shall:

(i) preclude any commingling of resident funds with
facility funds or with the funds of any person other than another
resident, and preclude facility personnel from using residents'
monies or valuables as their own;

(ii) separate residents' monies and valuables intact and free
from any liability that the licensee incurs in the use of its own or
the facility's funds and valuables;

(iii) maintain a separate account for resident funds for each
facility and not commingle such funds with resident funds from
another facility;

(iv) for records of residents' monies which are maintained
as a drawing account, include a control account for all receipts
and expenditures and an account for each resident and
supporting receipts filed in chronological order;

(v) keep each account with columns for debits, credits, and
balance; and

(vi) include a copy of the receipt that it furnished to the
residents for funds received and other valuables entrusted to the
licensee for safekeeping.

(b) The facility shall make individual financial records
available on request through quarterly statements to the resident
or the resident's legal representative.

(c) The facility shall purchase a surety bond or otherwise
provide assurance satisfactory to the Department that all resident
personal funds deposited with the facility are secure.

(d) The facility shall deposit, within five days of receipt,
all resident monies that are in excess of $150 in an interest-
bearing bank account, that is separate from any of the facility's
operating accounts, in a local financial institution.

(i) Interest earned on a resident's bank account shall be
credited to the resident's account.

(ii) In pooled accounts, there shall be a separate
accounting for each resident's share, including interest.

(e) The facility shall maintain a resident's personal funds
that do not exceed $150 in a non-interest-bearing account,
interest-bearing account, or petty cash fund.

(f) Upon discharge of a resident with funds or valuables
deposited with the facility, the facility shall that day convey the
resident's funds, and a final accounting of those funds, to the
resident or the resident's legal representative. Funds and
valuables kept in an interest-bearing account shall be accounted
for and made available within three working days.

(g) Within 30 days following the death of a resident,
except in a medical examiner case, the facility shall convey the
resident's valuables and funds entrusted to the facility, and a
final accounting of those funds, to the individual administering
the resident's estate.

R432-270-21. Facility Records.

(1) The facility must maintain accurate and complete
records. Records shall be filed, stored safely, and be easily
accessible to staff and the Department.

(2) Records shall be protected against access by
unauthorized individuals.

(3) The facility shall maintain personnel records for each
employee and shall retain such records for at least three years
following termination of employment. Personnel records must
include the following:

(a) employee application;

(b) date of employment;

(c) termination date;

(d) reason for leaving;

(e) documentation of CPR and first aid training;

(f) health inventory;

(g) food handlers permits;

(h) TB skin test documentation; and

(i) documentation of criminal background screening.

(4) The facility must maintain in the facility a separate
record for each resident that includes the following:

(a) the resident's name, date of birth, and last address;

(b) the name, address, and telephone number of the person
who administers and obtains medications, if this person is not
facility staff;

(c) the name, address, and telephone number of the
individual to be notified in case of accident or death;

(d) the name, address, and telephone number of a
physician and dentist to be called in an emergency;

(e) the admission agreement;

(f) the resident assessment; and

(g) the resident service plan.

(5) Resident records must be retained for at least three
years following discharge.

R432-270-22. Food Services.

(1) Facilities must have the capability to provide three
meals a day, seven days a week, to all residents, plus snacks.

(a) The facility shall maintain onsite a one-week supply of
nonperishable food and a three day supply of perishable food as
required to prepare the planned menus.

(b) There shall be no more than a 14 hour interval between
the evening meal and breakfast, unless a nutritious snack is
available in the evening.

(¢) The facility food service must comply with the
following:

(i) All food shall be of good quality and shall be prepared
by methods that conserve nutritive value, flavor, and
appearance.

(ii) The facility shall ensure food is palatable, attractively
served, and delivered to the resident at the appropriate
temperature.
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(iii) Powdered milk may only be used as a beverage, upon
the resident's request, but may be used in cooking and baking.

(2) The facility shall provide adaptive eating equipment
and utensils for residents as needed.

(3) A different menu shall be planned and followed for
each day of the week.

(a) All menus must be approved and signed by a certified
dietitian.

(b) Cycle menus shall cover a minimum of three weeks.

(c) The current week's menu shall be posted for residents'
viewing.

(d) Substitutions to the menu that are actually served to the
residents shall be recorded and retained for three months for
review by the Department.

(4) Meals shall be served in a designated dining area
suitable for that purpose or in resident rooms upon request by
the resident.

(5) Residents shall be encouraged to eat their meals in the
dining room with other residents.

(6) Inspection reports by the local health department shall
be maintained at the facility for review by the Department.

(7) Ifthe facility admits residents requiring therapeutic or
special diets, the facility shall have an approved dietary manual
for reference when preparing meals. Dietitian consultation shall
be provided at least quarterly and documented for residents
requiring therapeutic diets.

(8) The facility shall employ food service personnel to
meet the needs of residents.

(a) While on duty in food service, the cook and other
kitchen staff shall not be assigned concurrent duties outside the
food service area.

(b) All personnel who prepare or serve food shall have a
current Food Handler's Permit.

(9) Food service shall comply with the Utah Department
of Health Food Service Sanitation Regulations, R392-100.

(10) If food service personnel also work in housekeeping
or provide direct resident care, the facility must develop and
implement employee hygiene and infection control measures to
maintain a safe, sanitary food service.

R432-270-23. Housekeeping Services.

(1) The facility shall employ housekeeping staff to
maintain both the exterior and interior of the facility.

(2) The facility shall designate a person to direct
housekeeping services. This person shall:

(a) post routine laundry, maintenance, and cleaning
schedules for housekeeping staff.

(b) ensure all furniture, bedding, linens, and equipment are
clean before use by another resident.

(3) The facility shall control odors by maintaining
cleanliness.

(4) There shall be a trash container in every occupied
room.

(5) All cleaning agents, bleaches, insecticides, or
poisonous, dangerous, or flammable materials shall be stored in
a locked area to prevent unauthorized access.

(6) Housekeeping personnel shall be trained in preparing
and using cleaning solutions, cleaning procedures, proper use of
equipment, proper handling of clean and soiled linen, and
procedures for disposal of solid waste.

(7) Bathtubs, shower stalls, or lavatories shall not be used
as storage places.

(8) Throw or scatter rugs that present a tripping hazard to
residents are not permitted.

R432-270-24. Laundry Services.

(1) The facility shall provide laundry services to meet the
needs of the residents, including sufficient linen supply to
permit a change in bed linens for the total number of licensed

beds, plus an additional fifty percent of the licensed bed
capacity.

(2) The facility shall inform the resident or the resident's
responsible person in writing of the facility's laundry policy for
residents' personal clothing.

(3) Food may not be stored, prepared, or served in any
laundry area.

(4) The facility shall make available for resident use, the
following:

(a) at least one washing machine and one clothes dryer;
and

(b) at least one iron and ironing board.

R432-270-25. Maintenance Services.

(1) The facility shall conduct maintenance, including
preventive maintenance, according to a written schedule to
ensure that the facility equipment, buildings, fixtures, spaces,
and grounds are safe, clean, operable, in good repair and in
compliance with R432-6.

(a) Fire rated construction and assemblies must be
maintained in accordance with R710-3, Assisted Living
Facilities.

(b) Entrances, exits, steps, and outside walkways shall be
maintained in a safe condition, free of ice, snow, and other
hazards.

(¢) Electrical systems, including appliances, cords,
equipment call lights, and switches shall be maintained to
guarantee safe functioning.

(d) Air filters installed in heating, ventilation and air
conditioning systems must be inspected, cleaned or replaced in
accordance with manufacturer specifications.

(2) A pest control program shall be conducted in the
facility buildings and on the grounds by a licensed pest control
contractor or a qualified employee, certified by the State, to
ensure the absence of vermin and rodents. Documentation of
the pest control program shall be maintained for Department
review.

(3) The facility shall document maintenance work
performed.

(4) Hot water temperature controls shall automatically
regulate temperatures of hot water delivered to plumbing
fixtures used by residents. The facility shall maintain hot water
delivered to public and resident care areas at temperatures
between 105 - 120 degrees Farenheit.

R432-270-26. Disaster and Emergency Preparedness.

(1) The facility is responsible for the safety and well-being
of residents in the event of an emergency or disaster.

(2) The licensee and the administrator are responsible to
develop and coordinate plans with state and local emergency
disaster authorities to respond to potential emergencies and
disasters. The plan shall outline the protection or evacuation of
all residents, and include arrangements for staff response or
provisions of additional staff to ensure the safety of any resident
with physical or mental limitations.

(a) Emergencies and disasters include fire, severe weather,
missing residents, death of a resident, interruption of public
utilities, explosion, bomb threat, earthquake, flood, windstorm,
epidemic, or mass casualty.

(b) The emergency and disaster response plan shall be in
writing and distributed or made available to all facility staff and
residents to assure prompt and efficient implementation.

(c) The licensee and the administrator must review and
update the plan as necessary to conform with local emergency
plans. The plan shall be available for review by the Department.

(3) The facility's emergency and disaster response plan
must address the following:

(a) the names of the person in charge and persons with
decision-making authority;



UAC (As of June 1, 2004)

Printed: September 14, 2004

Page 126

(b) the names of persons who shall be notified in an
emergency in order of priority;

(c) the names and telephone numbers of emergency
medical personnel, fire department, paramedics, ambulance
service, police, and other appropriate agencies;

(d) instructions on how to contain a fire and how to use the
facility alarm systems;

(e) assignment of personnel to specific tasks during an
emergency;

(f) the procedure to evacuate and transport residents and
staff to a safe place within the facility or to other prearranged
locations;

(g) instructions on how to recruit additional help, supplies,
and equipment to meet the residents' needs after an emergency
or disaster;

(h) delivery of essential care and services to facility
occupants by alternate means;

(i) delivery of essential care and services when additional
persons are housed in the facility during an emergency; and

(j) delivery of essential care and services to facility
occupants when personnel are reduced by an emergency.

(4) The facility must maintain safe ambient air
temperatures within the facility.

(a) Emergency heating must have the approval of the local
fire department.

(b) Ambient air temperatures of 58 degrees F. or below
may constitute an imminent danger to the health and safety of
the residents in the facility. The person in charge shall take
immediate action in the best interests of the residents.

(c) The facility shall have, and be capable of
implementing, contingency plans regarding excessively high
ambient air temperatures within the facility that may exacerbate
the medical condition of residents.

(5) Personnel and residents shall receive instruction and
training in accordance with the plans to respond appropriately
in an emergency. The facility shall:

(a) annually review the procedures with existing staff and
residents and carry out unannounced drills using those
procedures;

(b) hold simulated disaster drills semi-annually;

(c) hold simulated fire drills quarterly on each shift for
staff and residents in accordance with Rule R710-3; and

(d) document all drills, including date, participants,
problems encountered, and the ability of each resident to
evacuate.

(6) The administrator shall be in charge during an
emergency. Ifnot on the premises, the administrator shall make
every effort to report to the facility, relieve subordinates and
take charge.

(7) The facility shall provide in-house all equipment and
supplies required in an emergency including emergency lighting,
heating equipment, food, potable water, extra blankets, first aid
kit, and radio.

(8) The following information shall be posted in prominent
locations throughout the facility:

(a) The name of the person in charge and names and
telephone numbers of emergency medical personnel, agencies,
and appropriate communication and emergency transport
systems; and

(b) evacuation routes, location of fire alarm boxes, and fire
extinguishers.

R432-270-27. First Aid.

(1) There shall be one staff person on duty at all times who
has training in basic first aid, the Heimlich maneuver,
certification in cardiopulmonary resuscitation and emergency
procedures to ensure that each resident receives prompt first aid
as needed.

(2) First aid training refers to any basic first aid course

approved by the American Red Cross or Utah Emergency
Medical Training Council.

(3) The facility must have a first aid kit available at a
specified location in the facility.

(4) The facility shall have a current edition of a basic first
aid manual approved by the American Red Cross, the American
Medical Association, or a state or federal health agency.

(5) The facility must have a clean up kit for blood borne
pathogens.

R432-270-28. Pets.

(1) The facility may allow residents to keep household pets
such as dogs, cats, birds, fish, and hamsters if permitted by local
ordinance and by facility policy.

(2) Pets must be kept clean and disease-free.

(3) The pets' environment shall be kept clean.

(4) Small pets such as birds and hamsters shall be kept in
appropriate enclosures.

(5) Pets that display aggressive behavior are not permitted
in the facility.

(6) Pets that are kept at the facility or are frequent visitors
must have current vaccinations.

(7) Upon approval of the administrator, family members
may bring residents' pets to visit.

(8) Each facility with birds shall have procedures which
prevent the transmission of psittacosis. Procedures shall ensure
the minimum handling and placing of droppings into a closed
plastic bag for disposal.

(9) Pets are not permitted in central food preparation,
storage, or dining areas or in any area where their presence
would create a significant health or safety risk to others.

R432-270-29. Respite Services.

(1) Assisted Living facilities may offer respite services and
are not required to obtain a respite license from the Utah
Department of Health.

(2) The purpose of respite is to provide intermittent, time
limited care to give primary caretakers relief from the demands
of caring for a person.

(3) Respite services may be provided at an hourly rate or
daily rate, but shall not exceed 14-days for any single respite
stay. Stays which exceed 14 days shall be considered a non-
respite assisted living facility admission, subject to the
requirements of R432-270.

(4) The facility shall coordinate the delivery of respite
services with the recipient of services, case manager, if one
exists, and the family member or primary caretaker.

(5) The facility shall document the person's response to the
respite placement and coordinate with all provider agencies to
ensure an uninterrupted service delivery program.

(6) The facility must complete a service agreement to serve
as the plan of care. The service agreement shall identify the
prescribed medications, physician treatment orders, need for
assistance for activities of daily living and diet orders.

(7) The facility shall have written policies and procedures
approved by the Department prior to providing respite care.
Policies and procedures must be available to staff regarding the
respite care clients which include:

(a) medication administration;

(b) notification of a responsible party in the case of an
emergency;

(c) service agreement and admission criteria;

(d) behavior management interventions;

(e) philosophy of respite services;

(f) post-service summary;

(g) training and in-service requirement for employees; and

(h) handling personal funds.

(8) Persons receiving respite services shall be provided a
copy of the Resident Rights documents upon admission.
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(9) The facility shall maintain a record for each person
receiving respite services which includes:

(a) aservice agreement;

(b) demographic information and resident identification
data;

(c) nursing notes;

(d) physician treatment orders;

(e) records made by staffregarding daily care of the person
in service;

(f) accident and injury reports; and

(g) apost-service summary.

(10) Retention and storage of respite records shall comply
with R432-270-21(1), (2), and (5).

(11) Ifaperson has an advanced directive, a copy shall be
filed in the respite record and staff shall be informed of the
advanced directive.

R432-270-29b. Adult Day Care Services.

(1) Assisted Living Facilities Type I and II may offer adult
day care services and are not required to obtain a license from
Utah Department of Human Services. If facilities provide adult
day care services, they shall submit policies and procedures for
Department approval.

(2) "Adult Day Care" means the care and support to three
or more functionally impaired adults through a comprehensive
program that provides a variety of social, recreational and
related support services in a licensed health care setting.

(3) A qualified Director shall be designated by the
governing board to be responsible for the day to day program
operation.

(4) The Director shall have written records on-site for each
consumer and staff person, to include the following:

(a.) Demographic information;

(b.) An emergency contact with name, address and
telephone number;

(c.) Consumer health records, including the following:

(i) record of medication including dosage and
administration;

(i) a current health assessment, signed by a licensed
practitioner; and

(iii) level of care assessment.

(d.) Signed consumer agreement and service plan.

(e) Employment file for each staff person which includes:

(i) health history;

(ii) background clearance consent and release form;

(iii) orientation completion, and

(iv) in-service requirements.

(5) The program shall have written eligibility, admission
and discharge policy to include the following:

(a) Intake process;

(b) Notification of responsible party;

(c) Reasons for admission refusal which includes a written,
signed statement;

(d) Resident rights notification; and

(e) Reason for discharge or dismissal.

(6) Before a program admits a consumer, a written
assessment shall be completed to evaluate current health and
medical history, immunizations, legal status, and social
psychological factors.

(7) A written consumer agreement, developed with the
consumer, the responsible party and the Director or designee,
shall be completed, signed by all parties include the following:

(a) Rules of the program;

(b) Services to be provided and cost of service, including
refund policy; and

(c) Arrangements regarding absenteeism, visits, vacations,
mail, gifts and telephone calls.

(8) The Director, or designee, shall develop, implement
and review the individual consumer service plan. The plan shall

include the specification of daily activities and services. The
service plan shall be developed within three working days of
admission and evaluated semi-annually.

(9) There shall be written incident and injury reports to
document consumer death, injuries, elopement, fights or
physical confrontations, situations which require the use of
passive physical restraint, suspected abuse or neglect, and other
situations or circumstances affecting the health, safety or well-
being of a consumer while in care. Each report will be reviewed
by the Director and responsible party. The reports will be kept
on file.

(10) There shall be a daily activity schedule posted and
implemented as designed. (11) Consumers shall receive direct
supervision at all times and be encouraged to participate in
activities.

(12) There shall be a minimum of 50 square feet of indoor
floor space per consumer designated for adult day care during
program operational hours.

(a) Hallways, office, storage, kitchens, and bathrooms
shall not be included in computation.

(b) All indoor and outdoor areas shall be maintained in a
clean, secure and safe condition.

(c) There shall be at least one bathroom designated for
consumers use during business hours. For facilities serving
more than 10 consumers, there shall be separate male and
female bathrooms designated for consumer use.

(13) Staffsupervision shall be provided continually when
consumers are present.

(a) When eight or fewer consumers are present, one staff
person shall provide direct supervision.

(b) When 9-16 consumers are present, two staff shall
provide direct supervision at all time. The ratio of one staff per
eight consumers will continue progressively.

(¢) In all programs where one-half or more of the
consumers are diagnosed by a physician's assessment with
Alzheimer, or related dementia, the ratio shall be one staff for
each six consumers.

R432-270-30. Penalties.

Any person who violates any provision of this rule may be
subject to the penalties enumerated in 26-21-11 and R432-3-6
and be punished for violation of a class A misdemeanor as
provided in Section 26-21-16.

KEY: health facilities
May 26, 2004
Notice of Continuation February 9, 2000

26-21-5
26-21-1
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R477. Human Resource Management, Administration.
R477-14. Substance Abuse and Drug-Free Workplace.
R477-14-1. Rules Governing a Drug-Free Workplace.

(1) This rule implements the federal Drug-Free Workplace
Act of 1988, Omnibus Transportational Employee Testing Act
of 1991, 49 USC 2505; 49 USC 2701; and 49 USC 3102, and
Section 67-19-36 authorizing drug and alcohol testing, in order
to:

(a) Provide a safe and productive work environment that
is free from the effect of unlawful use, distribution, dispensing,
manufacture, and possession of controlled substances or alcohol
use during work hours. See the Federal Controlled Substance
Act, 41 USC 701.

(b) Identify, correct and remove the effects of drug and
alcohol abuse on job performance.

(c) Assure the protection and safety of employees and the
public.

(2) State employees may not unlawfully manufacture,
dispense, possess, distribute or use any controlled substance or
alcohol during working hours, on state property, or while
operating a state vehicle at any time, or other vehicle while on
duty except where legally permissible.

(a) Employees shall follow R477-14-1(2) outside of work
if any violations directly affect the eligibility of state agencies to
receive federal grants or to qualify for federal contracts of
$25,000 or more.

(3) Alldrug or alcohol testing shall be done in compliance
with applicable federal and state regulations and policies.

(4) All drug or alcohol testing shall be conducted by a
federally certified or licensed physician or clinic, or testing
service approved by DHRM.

(5) Drug or alcohol tests with positive results or a possible
false positive result shall require a confirmation test.

(6) Employees in non safety sensitive positions are subject
to one or more of the following drug or alcohol tests:

(a) reasonable suspicion;

(b) critical incident;

(c) post accident;

(d) return to duty;

(e) follow up.

(7) For employees in non safety sensitive positions, the
State of Utah will use the same cut off levels for positive drug
tests as the federal government. This rule incorporates by
reference the requirements of 49CFR40.40, Sections 85 to
87(2002), Laboratory Analysis Procedures.

(8) For employees in non safety sensitive positions, the
State of Utah will use a blood alcohol concentration level of .08
as the cut off for a positive alcohol test.

(9) Employees who hold safety sensitive positions, are
final candidates for, are transferred to, or are assigned the duties
of a safety sensitive position, and final applicants for safety
sensitive positions are subject to one or more of the following
drug or alcohol tests:

(a) reasonable suspicion;

(b) critical incident;

(c) post accident;

(d) return to duty;

(e) follow up;

(f) preemployment;

(g) random.

(10) For employees in safety sensitive positions, the State
of Utah will use the same cutoff levels for positive drug and
alcohol tests as the federal government. This rule incorporates
by reference the requirements of 49CFR40.40, Sections 85 to
87(2002), Laboratory Analysis Procedures, 49CFR382.107
(2002), Definitions, 49CFR382.201(2002), Alcohol
Concentration and 49CFR382.505 (2002), Other Alcohol
Related Conduct.

(11) Employees in safety sensitive positions, as approved

by DHRM, are subject to random drug or alcohol testing
without justification of reasonable suspicion or critical incident.
Except when required by federal regulation or state policy,
random drug or alcohol testing of employees in safety sensitive
positions shall be conducted at the discretion of the employing
agency.

(12) Employees in safety sensitive positions whose
confirmation test for alcohol results are .02 or greater, when
tested before, during, or immediately after performing safety
sensitive functions, must be removed from performing safety
sensitive duties for 8 hours, or until another test is administered
and the result is less than .02.

(13) Employees in safety sensitive positions whose
confirmation test for alcohol results are .04 or greater when
tested before, during or after performing safety sensitive duties,
may be subject to corrective action or discipline.

(14) Agencies with employees in positions requiring a
commercial driver license shall administer testing and
prohibition requirements and conduct training on these
requirements as outlined in the current DHRM Drug and
Alcohol Testing Manual.

(15) Management may take corrective or disciplinary
action if:

(a) there is a positive confirmation test for controlled
substances;

(b) results of a confirmation test for alcohol meet or
exceed the established alcohol concentration cutoff level;

(c) management determines an employee is unable to
perform his assigned job tasks, even when the results of a
confirmation test for alcohol shows less than the established
alcohol concentration cutoff level.

(16) The agency's human resource office or authorized
official shall keep a separate, private record of drug or alcohol
test results. The employee's official personnel file shall only
contain a document making reference to the existence of the
drug or alcohol test record.

R477-14-2. Management Action.

(1) Pursuant to R477-10, R477-11 and R477-14-2,
supervisors and managers who receive notice of a workplace
violation of these rules shall take immediate action.

(2) Management may take disciplinary action which may
include dismissal.

(3) An employee who refuses to submit to drug or alcohol
testing may be subject to disciplinary action which may include
dismissal. See Section 67-19-33.

(4) Anemployee who substitutes, adulterates, or otherwise
tampers with a drug or alcohol testing sample, or attempts to do
s0, is subject to disciplinary action which may include dismissal.

(5) Management may also take disciplinary action against
employees who manufacture, dispense, possess, use, sell or
distribute controlled substances or use alcohol, per R477-11,
under the following conditions:

(a) if the employee's action directly affects the eligibility
of the agency to receive grants or contracts in excess of
$25,000.00;

(b) if the employee's action puts employees, clients,
customers, patients or co-workers at physical risk.

(6) An employee who has a confirmed positive test for use
of a controlled substance or alcohol in violation of these rules
may be required to participate, at his expense, in a rehabilitation
program, as provided for in section 67-19-38.(3). If this is
required, the following shall apply:

(a) An employee participating in a rehabilitation program
shall be granted accrued leave or leave without pay for inpatient
treatment.

(b) The employee must sign a release to allow the
transmittal of verbal or written compliance reports between the
state agency and the inpatient or outpatient rehabilitation
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program provider.

(c) All communication shall be classified as private in
accordance with Title 63, Chapter 2.

(d) An employee may be required to continue participation
in an outpatient rehabilitation program prescribed by a licensed
practitioner on the employee's own time and expense.

(e) An employee, upon successful completion of a
rehabilitation program shall be reinstated to work in his
previously held position, or a position with a comparable or
lower salary range.

(7) An employee who fails to complete the prescribed
treatment without a valid reason shall be subject to disciplinary
action.

(8) An employee who has a confirmed positive test for use
of a controlled substance or alcohol is subject to follow up
testing.

(9) An employee who is convicted for a violation
occurring in the workplace, under federal or state criminal
statute which regulates manufacturing, distributing, dispensing,
possessing, selling or using a controlled substance, shall notify
the agency head of the conviction no later than five calendar
days after the conviction.

(a) The agency head shall notify the federal grantor or
agency for which a contract is being performed within ten
calendar days of receiving notice from:

(i) the judicial system;

(ii) other sources;

(iii) an employee performing work under the grant or
contract who has been convicted of a controlled substance
violation in the workplace.

R477-14-3. Rule Distribution.

The Department of Human Resource Management shall
distribute this rule to every state agency for communication to
its employees.

R477-14-4. Policy Exceptions.
The Executive Director, DHRM, may authorize exceptions
to the provisions of this rule consistent with R477-2-3(1).

KEY: personnel management, drug/alcohol education, drug
abuse, discipline of employees

July 1, 2003 67-19-6
Notice of Continuation December 11, 2001 67-19-18
67-19-34
63-19-37

67-19-38
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R501. Human Services, Administration, Administrative
Services, Licensing.
R501-7. Child Placing Adoption Agencies.
R501-7-1. Authority and Purpose.

A. This rule is authorized under Section 62A-2-106.

B. This rule establishes standards for licensing agencies to
provide child placing adoption services.

R501-7-2. Definitions.

A. "Adoption" is defined in Section 78-30-16.

B. "Child placing adoption agency" means an individual,
agency, firm, corporation, association or group children's home
that engages in child placing.

C. "Adoption Services" is defined in Section 62A-4a-101.

D. "Birth Parent" is defined in Section 78-30-16.

E. "Child placing" means receiving, accepting, or
providing custody or care for a child for the purpose of finding
a person to adopt the child or placing a child in a home for
adoption.

F. "Confinement" means the time period when a woman is
hospitalized or medically restricted due to her pregnancy and
childbirth.

G. "Disruption" means the termination of an adoptive
placement prior to the issuance of a final decree of adoption.

H. "Foster Care" means family care in the residence of a
foster parent who is licensed or certified pursuant to R501-12.

I. "Genetic and Social History is defined in Section 78-30-
16.

J. "Health History" is defined in Section 78-30-16.

K. "Intercountry Adoption" means the adoption of a child
from a foreign country, whether the adoption is completed in the
child's native country or in this State.

L. "Mental Health Therapist" is defined in Section 58-60-
102.

M. "Sliding Scale" means an established fee schedule that
varies according to an individual's annual income.

N. "Special needs" means a child who is three years of age
or older, a sibling group, a child with mental, physical, medical
or emotional disabilities, or a child who has a biological family
history likely to result in temporary or permanent mental,
physical, or emotional disabilities.

O. "Unmarried biological father" is defined in Section 78-
30-4.11.

R501-7-3. Legal Requirements.

A. In addition to this rule, all child placing adoption
agencies shall comply with R495-876, R501-1, R501-2-1
through 501-2-5, R501-2-8 through R501-2-14, R501-14,
R501-18; Title 58, Chapter 60; title 62A, Chapters 2 and 4a:
Section 76-7-203; Title 78; Chapters 3a, 30, 45a, and 45e; and
other applicable local, State and Federal laws.

B. Child placing adoption agencies that do not provide
housing for birth mothers are exempt from R501-2-5, 10, 11,
and 12.

C. A child placing adoption agency shall not delay or deny
the placement of a child or the opportunity to become an
adoptive parent on the basis of race, color, ethnicity, cultural
heritage, or national origin. A child placing adoption agency
shall comply with all State and Federal laws regarding
discrimination.

D. A child placing adoption agency shall be legally
responsible for the child following relinquishment of the child
to the adoption agency until the adoption is finalized, unless a
court of competent jurisdiction places legal responsibility with
another party.

E. A child placing adoption agency shall sign and comply
with written agreements regarding confidentiality and the
exchange of information between birth parents and adoptive
families.

F. A child placing adoption agency which serves Indian
children shall comply with the Indian Child Welfare Act.

G. A child placing adoption agency that provides foster
care shall comply with R501-12.

H. A child placing adoption Agency shall comply with the
Interstate Compact for Placement of Children.

R501-7-4. Administrative Requirements.

A. A child placing adoption agency shall have at least one
social work supervisor responsible for directly supervising all
staff and volunteers who have direct contact with clients.

1 Each social work supervisor shall be licensed in this
state as a mental health therapist and have at least two years of
full time, paid, professional experience in a licensed child
placing adoption agency.

2. A social work supervisor may not supervise more than
eight staff and volunteers who have direct contact with clients.

3. An Executive Director who is licensed in this state as a
mental health therapist and has at least two years of full time,
paid, professional experience in a licensed child placing agency
may serve as a social work supervisor, and may not supervise
more than four staff and volunteers who have direct contact with
clients.

B. Individuals who provide services to birth parents,
children, or adoptive applicants shall maintain a current
professional license as required by the Utah Mental Health
Professional Practice Act.

C. A child placing adoption agency shall notify the Office
Of Licensing of any changes it makes to its policies or
procedures and shall provide a written copy of any changes
within five business days.

D. A child placing adoption agency shall provide at least
30 days' written notice to the Office of Licensing that the agency
is:

1. dissolving or ceasing to provide child placing services,

2. adding or eliminating in-state, out-of-state, special
needs, or international services,

3 changing ownership or name, or

4 transferring its cases to another agency, person, or
records archive.

R501-7-5. Ethical Conduct.

A. A child placing adoption agency shall

1. not give preferential treatment to its board members,
employees, volunteers, agents, consultants, independent
contractors, or their respective families with regard to child
placing decisions;

2.  not provide or accept any payment or other
considerations for any referral;

3. work only with agencies, entities or individuals that are
authorized to provide child placing adoption services by the
jurisdiction in which that agency, entity or individual performs
child placing adoption services;

4.  not permit its employees, volunteers, agents,
consultants, or independent contractors to provide services to
both the birth parents and the adoptive parents unless all parties
are first offered the opportunity to work with separate
employees, volunteers, agents, consultants, or independent
contractors; are made aware of potential conflicts of interest;
and sign a voluntary consent;

5. not require its clients to use or pay for specified
attorneys or other service providers, shall inform clients that
they are free to select independent attorneys and other service
providers, and shall not charge clients fees for services that
clients obtain independently; and

6. not refer or steer any individual to any private practice
in which the agency's board members, volunteers, employees,
agents, consultants, independent contractors, or their respective
families are engaged.
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B. The members of the governing body of a child placing
adoption agency shall disclose, in writing, any direct or indirect
financial interest in the agency.

C. The child placing adoption agency, its board members,
volunteers, employees, or agents shall not solicit or accept
donations from adoptive families while a family is under
consideration for placement of a child.

R501-7-6. Fees.

A. A child placing adoption agency shall provide a written
disclosure of all fees and expenses prospective adoptive parents
may incur before the agency accepts any payments or processes
any application from, or enters any agreement with, the
prospective adoptive parents. A child placing adoption agency
shall not charge adoptive parents for any fees or expenses that
were not included in the written disclosure. A child placing
adoption agency shall identify which fees may be non-
refundable.

B. A child placing adoption agency may charge adoptive
parents an agency fee, which shall be a sliding scale or flat fee,
and shall include all administrative and professional services
provided on behalf of the adoptive parents, including but not
limited to pre-adoption evaluations, home studies, personnel,
counseling, overhead, and training, and which may include birth
mothers' travel or postnatal expenses.

C. A child placing adoption agency may charge adoptive
parents for the actual and reasonable costs of maternity, medical,
and necessary pre-natal living expenses of the birth mother in
accordance with Section 76-7-203.

1. The agency shall retain receipts documenting the actual
costs of goods and services provided.

2. A child placing adoption agency shall not directly
charge adoptive parents for the birth mother's travel or postnatal
expenses.

3. A child placing adoption agency shall not charge the
adoptive parents for the travel or living expenses of any person
other than the birth mother.

D. The agency shall maintain an itemized accounting of
the actual expenditures made on behalf of a birth mother, which
shall be verified and signed by the birth mother and adoptive
applicant, and filed with the court in accordance with Section
78-30-15.5.

E. The agency may delegate the responsibility for a child's
care, maintenance, and support to the adoptive applicant only
when the applicant has received the child into the applicant's
home, in accordance with Section 78-30-4.22.

F. A birth mother who decides not to place her child shall
not be responsible for reimbursing the costs of any goods or
services provided to her by the prospective adoptive parents or
the child placing adoption agency during her pregnancy.

R501-7-7. Documentation.

A. A child placing adoption agency shall maintain a policy
and procedure manual describing how it shall comply with all
licensing rules and local, state and federal laws applicable to the
type of services offered.

B. A child placing adoption agency shall maintain a policy
and procedure manual demonstrating how it shall:

1. train and supervise employees and volunteers;

2. identify a child who may be available for adoption;

3. identify or refer a person who is considering
relinquishing a child for adoption;

4. provide services in cases where the agency does not
obtain legal custody of a child;

5. verify the credentials of other individuals and agencies
it works with to obtain relinquishments and place a child,

6. offer counseling services by a licensed mental health
therapist to a person who is considering relinquishing a child for
adoption or adopting a child;

7. inform birth parents and adoptive parents of their rights
and responsibilities in writing;

8. monitor who has legal and physical responsibility for
the child at all times;

9. secure the necessary relinquishments and facilitate the
termination of parental rights;

10. recruit and assist adoptive families to meet the needs of
available children, including but not limited to special needs
children;

11. obtain a background study on a child or a home study
on a prospective adoptive parent;

12. evaluate prospective adoptive parents;

13. process appeals of home study denials;

14. assess the best interests of a child and the appropriate
adoptive placement for the child,

15. monitor a case post-placement until the adoption is
final;

16. ensure the child is receiving all necessary services
prior to finalization of adoption;

17. assume custody and provide any needed services for
the child when necessary because of disruption;

18. arrange to provide foster care prior to placing the child
in an adoptive home;

19. preserve the confidentiality of client files;

20. respond to requests for information from birth
families, adoptees, adoptive families, and others;

21. preserve client records when a case is closed and in the
event that the agency changes ownership or ceases to provide
child placement adoption services, and notify each client where
the records shall be stored; and

22. enable record retrieval by individuals with a right to
access them;

C. A child placing adoption agency shall provide
documentation demonstrating its compliance with each
subsection in R501-7-7(B).

D. A child placing adoption agency shall maintain a case
file for each child, birth parent, and prospective adoptive parent.
Each case file shall cross-reference related files. Each case file
shall include:

1. application for service,

2. all studies and evaluations, whether or not finalized,
including but not limited to those required by Section 78-30-
3.5;

3. needs assessment;

4. case notes

describing services provided;

5. the individual's adjustments,
relationships;

6. original or certified copies of government and religious
birth records;

7. original or certified copies of relinquishment or transfer
of birth mother's and birth father's rights;

8. original or certified copies of decree of termination of
birth mother's and birth father's rights;

9. certified copies of marriage certificates, divorce papers,
custody and visitation orders, if any;

10. certified copies of death certificates, if any, of birth
parents;

11. original or certified copy of affidavit that birth
mother's husband is not the child's father, if applicable;

12. waiver of confidentiality or release of information
authorization, if applicable;

13. statements of birth and adoptive parents regarding any
agreements to exchange information or maintain contact;

14. current and historical physical, psychological, genetic
and developmental health information;

15. original or certified copy of the order of adoption; and

16. in the event that any records identified in this rule are
not obtained, the child placing adoption agency shall provide

interactions and
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documentation of its efforts to obtain those records.

E. A child placing adoption agency shall maintain current
health, fire, zoning, business, and other permits, certificates, or
licenses at each facility it operates, as required by state or local
law;

F. All cases files shall be retained for a minimum of 100
years from the date the case is closed.

G. All adoption records shall be confidential and shall be
maintained in a locked file when not in active use. Adoption
records shall be accessible only by authorized agency
employees. No information shall be shared with any person
without the appropriate consent forms, except as required by
law.

H. A child placing adoption agency shall maintain and
provide accurate annual statistics describing the number of
applications received, services provided, the number of children,
birth parents, and adoptive parents served, and the number of
adoptions and disruptions, and the number of children in agency
custody.

R501-7-8. Services for Birth Parents.

A. Child placing adoption agencies shall provide a
minimum of two face-to-face counseling sessions prior to
relinquishment to assure that:

1. birth parents' decisions to sign the relinquishment is
voluntary; and

2. birth parents understand their decision is permanent,
and that their parental rights and responsibilities shall end when
a licensed child placing adoption agency accepts their
relinquishment of parental rights or their parental rights are
otherwise terminated in accordance with Title 78, Chapter 3a,
Part 4, and Section 78-30-11.

B. Birth parents shall be provided complete and accurate
information and their decision to relinquish or not relinquish
their child shall be supported. Child placing adoption agencies
shall not encourage or attempt to persuade a birth parent to
relinquish a child.

C. A child placing adoption agency shall wait at least 24
hours after the birth of a child before taking the birth mother's
relinquishment of parental rights and legal consent to the
adoption of her child, in accordance with Section 78-30-4.19.

D. Child placing adoption agencies shall provide notice of
adoption proceedings in compliance with Section 78-30-4.13.

E. Birth parents shall be assisted in considering whether
they want to disclose their identity to the adoptee or the adoptive
family, or hear about or from the child, directly or indirectly, in
the future.

F. Birth parents shall be offered non-identifying
information on the potential adoptive parents, such as age,
physical characteristics, educational achievement, family
members, profession, nationality, health, and reason for
adopting.

G. A child placing adoption agency shall inform birth
parents that a detailed, non-identifying health history and a
genetic and social history of the child shall be provided to the
adoptive parents in accordance with Section 78-30-17, and shall
inform birth parents of Utah's Mutual Consent Voluntary
Adoption Registry, Section 78-30-18.

H. The A child placing adoption agency's policies
regarding the consideration of religion in the selection of
adoptive families shall be clearly stated in its initial
communication with birth parents and in writing.

I. A child who has already established some identification
with a particular religious faith shall have the right to have such
identification respected in any adoptive placement. Efforts shall
be made to place the child within that religious faith. This
information shall be documented.

J. A child placing adoption agency shall initiate
termination of parental rights proceedings in accordance with

Title 78, Chapter 3a, Part 4.

K. Child placing adoption agencies that provide housing
for expectant birth mothers shall assure that such housing
complies with the following minimum standards:

1. housing is in compliance with health, fire, zoning, and
other applicable laws and regulations;

2. housing is clean, well-maintained and adequately
furnished;

3. birth mothers shall have private bedrooms;

4. laundry equipment and supplies shall be available; and

5. adequate nutritious food, or resources to obtain food, is
available.

L. Child placing adoption agencies that provide or pay for
birth parents' transportation to the State of Utah shall also
ensure that the birth parents' return transportation to their home
state is provided, regardless of whether the birth parent decides
to relinquish parental rights.

M. The placement decision shall be in writing, signed by
the child placing adoption agency and the birth parents, and a
copy shall be maintained in the case record of the birth parents,
the adoptive parents, and the child.

R501-7-9. Services for Children.

A. After the birth parents determine that adoption is the
best plan for their child, an assessment shall be made within 30
days, or within the timeframe ordered by the court, to obtain
information to assist in the placement process.

B. A determination shall be made regarding what kind of
adoptive family should be selected for the child. The selection
of the adoptive family for a specific child shall be based on the
family's ability to meet the individual needs of the child. The
wishes of the birth parents, the adoptive parents, and when
applicable, the child, shall be considered.

C. The assessment shall be used to assist prospective
adoptive families to make their decision about the child and
birth family.

D. A complete developmental history of the child shall be
obtained from the birth parent. If the child has been in an out-
of-home placement prior to being placed in an adoptive home,
information obtained from caseworker observation, pediatrician,
foster parents, nurses, psychologists, and other consultants shall
be included. The developmental history shall include:

1. birth and health history, and all evaluations;

2. descriptions of fine and gross motor skills, social,
emotional, and cognitive development;

3. the child's adaptation to previous living experiences and
situations;

4. the child's experience prior to adoptive placement,
particularly maternal attitudes during the pregnancy and early
infancy, continuity of care and affection, foster placements,
description of the child's behavior and separation experiences;

5. a description of the child's cultural and ethnic
background;

6. the child's language skills, educational records, talents
and interests.

E. A medical examination by a qualified physician shall be
conducted to determine the state of the child's health, and any
known or potentially significant factors that may interfere with
normal development or may signal any potential medical
problems. At a minimum, the following shall be documented
and shared with parents, potential adoptive parents, and the
assigned agency caseworker prior to placement:

1. evaluation of the child that includes a correlation and
interpretation of all available information, including but not
limited to genetic and laboratory, test results;

2. the medical care and immunizations received to date;

3. the nature and degree of any disability,

4. treatment and support programs that should be provided
to the child and adoptive parents, extra costs of medical care
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that can be anticipated, and plans to subsidize the health care.

F. Psychological testing for children should be used
selectively and as a tool for observation and diagnosis.

G. A child placing adoption agency shall obtain
information about the birth parents and their family backgrounds
to:

1. provide the adoptive family with the birth family's
medical, genetic, social, and mental health history;

2. provide the adoptive family with information about the
talents, interests, and education of the birth parents;

3. provide the adoptive family with non-identifying
information about other children born to either of the birth
parents; and

4.  identify characteristics which should be given
consideration in selecting and preparing a child for an adoptive
family.

H. An interdisciplinary approach based upon the needs of
the child is to be used in the selection of a placement either by
asking other professionals to submit written recommendations
or by inviting them to participate as a member of the placement
committee. A child placing adoption agency shall attempt to
place siblings together.

I. A child shall be placed with the adoptive family at the
earliest time possible after being freed for adoption.

J. A child's needs shall be assessed and a written plan shall
be developed to ensure that the adoptive parents are prepared to
meet the child's needs and necessary services are provided.

K. A child awaiting placement with an adoptive family
shall be placed in a licensed foster or residential home or
facility.

1. A child placing adoption agency shall contract with a
licensed foster care program or obtain a license to provide foster
care services for children in its custody, in accordance with
R501-12.

2. A child awaiting adoptive placement shall be placed in
a licensed group or residential treatment program when the
child's needs can be met only in such a setting.

3. A child placing adoption agency shall obtain a copy of
the home or facility license prior to placing a child, and shall
retain the license in the child's case file.

L. A child placing adoption agency shall have an
individualized written adoptive placement plan for each child,
which shall include:

1. providing the family and child services or service
referrals after the adoption is finalized; and

2. the financial and social service responsibilities of each
agency and individual.

M. A social worker shall supervise the child's placement
until finalization of the adoption to assist with the transition and
assist the family in obtaining any needed services.

1. A minimum of three supervisory visits shall be made
prior to finalization of the adoption.

N. A child placing adoption agency having a child
available for adoption who has not been placed within 30 days
after relinquishment or after being determined to be available for
adoption by the court shall document its efforts to screen the
child with other child placing agencies and shall list the child
with local, regional, and inter-state adoption exchanges.

O. The needs of the child shall determine the amount of
time taken to prepare the child for placement. The child shall be
counseled regarding the adoptive placement and shall be
protected from emotional disturbances associated with sudden
separation from a known situation.

P. A child placing adoption agency shall develop a written
plan with the child's current caregivers, the adoptive parents,
and the child, to facilitate the child's transition into the adoptive
family. The child's stated preferences shall be considered and if
possible, honored.

R501-7-10. Services to Adoptive Parents.

A. Child placing adoption agencies shall provide
prospective adoptive parents with a written description of their
services, policies and procedures.

B. A child placing adoption agency shall explain the
adoption process and the birth parents' rights, including the
status of the putative father to the prospective adoptive parents.

C. A child placing adoption agency shall provide all
available non-identifying information on children who may be
available for adoptive placement and their birth families,
including but not limited to physical descriptions, special
abilities, developmental and behavioral history, personality and
temperament, medical and genetic history, ethnic and cultural
background, and prior placement history.

D. A child placing adoption agency shall inform
prospective adoptive parents of the availability of non-
identifying health, genetic and social histories in accordance
with Section 78-30-17, and Utah's Mutual Consent Voluntary
Adoption Registry, Section 78-30-18.

E. A child placing adoption agency shall provide
individual or group counseling to help the prospective adoptive
parents evaluate and develop their capacities to meet the
ongoing needs of the child.

F. A child placing adoption agency shall review all
available information about the birth parents and child with the
prospective adoptive parents and encourage the selection of a
child whose needs the adoptive parents will be able to meet.

G. A child placing adoption agency shall prepare the child
and adoptive family for the placement of the child in the home.

H. A child placing adoption agency shall inform each
prospective adoptive parent that information about individual
children in the custody of the state who are available for
adoption may be obtained by contacting the Division of Child
and Family Services or its internet site and shall provide a
pamphlet prepared by the Division of Child and Family Services
regarding adoption of children in the State's custody.The agency
shall inform each prospective adoptive parent that assistance
may be available when adopting children in the custody of the
state, including:

1. Medicaid coverage for medical, dental, and mental
health services;

2. tax benefits, adoption subsidies, or other financial
assistance to defray the costs of adoption; and

3. training and ongoing support for the adoptive parents.

I. A child placing adoption agency shall inform adoptive
parents when a child may be eligible for an adoption subsidy or
benefit, including but not limited to SSI, and shall coordinate
with the applicable state agency to apply for the subsidy or
benefit.

J. A child placing adoption agency shall have written
procedures and standards for the evaluation and approval or
denial of applications from prospective adoptive parents.

K. The home study shall include:

1. interviews with the adoptive applicants, their children,
and other individuals living in the home ;

2. criminal background and child abuse screening of
adoptive applicants and other adults living in the home in
accordance with R501-14, R501-18, and Section 78-30-3.5

3. written statements from references identified by the
applicants. The applicants shall supply names of at least two
non-related and one related individuals who shall provide
information directly to the agency regarding the applicant's
qualifications for parenting an adoptive child;

4. a medical history and a doctor's report, based upon a
doctor's physical examination of each applicant, made within six
months prior to the date of the application, and indicating
whether the doctor believes each applicant is able to fulfill the
responsibilities of parenthood; and

5. inspections of the home, to determine whether sufficient
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space and facilities to meet the needs of the child exist and
whether basic health and safety standards are maintained.

L. The adoptive applicants shall be informed, in writing,
and within five business days, as to the acceptance or the
reasons for the denial of their home study. The agency shall
provide applicants with a written copy of the agency's appeal
process, which shall include the right to submit a written appeal
and request for reconsideration, and the right to request an
additional evaluation, upon order of the court in accordance
with Section 78-30-3.5.

M. A child placing adoption agency shall select applicants
who:

1. are able to provide the continuity of a caring
relationship

2. are informed with regard to a child's ethnic, religious,
cultural, and racial heritage; and

3. understand the needs of a child at various
developmental stages.

N. A child placing adoption agency shall not reject an
applicant solely based upon the applicant's marital status.
Married applicants shall maintain a residence together and the
relationship shall be stable.

O. A child placing adoption agency shall verify that an
applicant's income is sufficient to provide for a child's needs.

P. A child placing adoption agency shall not reject an
applicant solely based upon the applicant's choice to work
outside the home. Applicants who work outside the home shall
provide a written plan describing how they shall provide
security and responsible child care to meet the individual child's
needs.

Q. A child placing adoption agency shall not make a legal
risk placement unless the prospective adoptive parents have
given written consent, indicating that they are fully informed of
the risks involved.

R. A child placing adoption agency shall not place a child
in an adoptive home until the home study and each adult's
criminal and abuse background screenings have been approved.

S. A child placing adoption agency shall provide
continuing support to the child and the adoptive family after
placement, before and following the finalization of the adoption
including but not limited to:

1. providing or making referrals to service such as
counseling, crisis intervention, respite care, and support groups;

2. monitoring the child's adjustment and development;

3. assisting the family in helping the child, friends, family
members, extended family members, neighbors, schools, and
others understand the adoption process; and

4. assisting the family in understanding their feelings,
understanding the child, and adjusting to the family
composition.

T. The frequency of home visits, office contacts, telephone
calls, and other contacts by the child placing adoption agency
shall depend on the needs of the child and the adoptive family
and may vary depending whether the child is an infant, an older
child, or a child with medical or other difficulties, and whether
the adoptive parents are faced with unanticipated problems.

1. The first contact after placement shall take place within
two weeks of placement.

2. A minimum of three fact-to-face supervisory visits shall
take place before finalization, with at least two visits in the
home.

U. A child placing adoption agency shall provide
assistance in finalizing the adoption, unless the agency removes
the child due to circumstances that may impair the child's
security in the family or jeopardize the child's physical and
emotional development, including but not limited to
incompatibility; mental illness; seriously incapacitating illness;
the death of one of the adoptive parents; the separation or
divorce of the adoptive parents; the abuse, neglect, or rejection

of the child; the lack of attachment to the child; or a request by
the adopting parents to remove the child.

R501-7-11. Intercountry Adoptions.

A. In addition to complying with all other rules regarding
adoption, a child placing adoption agency that provides inter-
country adoption services shall document that it has complied
with all applicable laws and regulations of the United States and
the child's country of origin, and shall document that:

1. the child is legally freed for adoption in the country of
origin;

2. information was provided to the adopting parents about
naturalization proceedings;

B. A child placing adoption agency that provides
intercountry adoption services shall:

1. establish an official and recorded method of fund
transfers to avoid, when possible, the use of direct cash
transactions to pay for adoption services in other countries;

2. identify, in writing and in advance of accepting any
payment or signing any agreement, the total cost of providing
adoption services in the child's country, including but not
limited to the cost of care for the child, personnel, overhead,
training, communication, obtaining any necessary documents,
translation, the child's passport, notarizations and certifications,
with disclosure of whether the prospective adoptive parents
shall pay such costs directly in the child's country or indirectly
through the child placing adoption agency;

3. itemize the costs, ifany, of mandatory payments to child
protection or child welfare programs in the child's country of
origin, including but not limited to a description of:

a. a fixed contribution amount identified in advance and
in writing to the prospective adoptive parents;

b. the intended use of the payment; and

c. the manner in which the transaction will be recorded
and accounted for;

4. provide all applicants with written policies governing
refunds.

C. A child placing adoption agency that provides
intercountry adoption services shall notify adoptive applicants
within ten business days when information is received that a
foreign country is suspending its adoption program.

D. A child placing adoption agency that provides
intercountry adoption services shall verify and maintain
documentation regarding the credentials and qualifications of
agents working in their behalf in foreign countries

KEY: licensing, human services, child placing
May 28, 2004 62A-2-101 et seq.
Notice of Continuation November 25, 2002
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R527. Human Services, Recovery Services.

R527-231. Review and Adjustment of Child Support Order.
R527-231-1. Review and Adjustment of Child Support
Order.

1. If the child is within one year of emancipation, the
Office of Recovery Services/Child Support Services (ORS/CSS)
shall not be required to review the award for potential
adjustment.

2. If the location of either parent is unknown, ORS/CSS
shall not be required to review the support award for possible
adjustment until both parents are located.

3. ORS/CSS shall pursue the setting of statutory child
support guideline amounts in review and adjustment
proceedings, based on the current and prospective incomes of
the parties. If either parent is incarcerated, ORS/CSS shall not
be required to review and pursue adjustment of a support award.

4. ORS/CSS shall pursue adjustment of a court order only
for child support or medical support provisions. ORS/CSS shall
not pursue modification of a court order for custody, visitation,
property division or other non-child support related provisions.

5. If the parent requesting the review does not provide the
necessary information for ORS/CSS to conduct the review,
ORS/CSS shall send notice to the address on record for the
requesting and non-requesting parents that the review process
will be terminated unless the non-requesting parent requests that
the review process continue.

6. If the review process is terminated, ORS/CSS shall not
be required to review the order for a period of one year.

KEY: child support

May 19, 2004 78-45-7.2

Notice of Continuation December 3, 2001 62A-11-320.5
62A-11-320.6



UAC (As of June 1, 2004) Printed: September 14, 2004 Page 136

R527. Human Services, Recovery Services.

R527-258. Enforcing Child Support When the Obligor is an
Ex-Prisoner or in a Treatment Program.

R527-258-1. Non-Collection from Ex-Prisoners in the Half-
way Back or Comparable Program.

1. If the obligor is a participant in the Half Way Back or
comparable program, no collection or enforcement action will
be taken to collect the past-due support debt for the duration of
the treatment.

2. The Office of Recovery Services/Child Support Services
(ORS/CSS) will enforce a support order that requires the obligor
to provide medical insurance coverage for the children, if
appropriate.

R527-258-2. Enforcing Child Support When the Obligor is
an Ex-Prisoner.

1. The federal title IV-A past-due support debt which
accrued while the obligor was incarcerated may be forgiven ifhe
makes both the full monthly current support payment and the
full monthly assessed payment toward the past-due support debt
for twelve consecutive months. The clock starts for the twelve
consecutive month period when: (a) the obligor is employed; or
(b) six months after the obligor is released, whichever occurs
first.

2. During the first six months of a period of twelve
consecutive months, the office will use the federal income
withholding notice and procedures to enforce and collect the
current support and an arrears payment. The office will use the
federal National Medical Support Notice and procedures to
enforce insurance coverage for the children, if appropriate.

a. Ifthe obligor does not make the full payment in each of
the first six months, additional collection or enforcement action
may begin in the seventh month.

b. If the obligor makes the full payment each month for
twelve consecutive months, the remaining IV-A support debt
owed for the period of incarceration shall be forgiven.

3. The obligor's arrearage payment shall be reassessed by
the office if his financial situation changes during the twelve-
month period.

R527-258-3. Enforcement of Child Support for Obligors in
Treatment Programs.

1. Ifthe obligor is in a licensed mental health or substance
abuse treatment program, no collection or enforcement action
will be taken to collect the past-due support debt for the
duration of the in-patient treatment or up to six months of out-
patient treatment.

2. Up to six months of the federal title IV-A past-due
support debt which accrued while the obligor was in a treatment
program may be forgiven if the full monthly current support
payment and the full monthly assessed payment toward the past-
due support debt have been made for twelve consecutive
months. The clock starts for the twelve consecutive month
period when: (a) the obligor is employed; (b) six months after
the obligor is released from the in-patient treatment program; or
(c) six months after out-patient treatment begins, whichever
occurs first.

KEY: administrative law, child support
May 19, 2004 78-45-7.15
Notice of Continuation September 11,2002 62A-11-320.1
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R590. Insurance, Administration.

R590-153. Unfair Inducements and Marketing Practices in
Obtaining Title Insurance Business.

R590-153-1. Authority.

This rule is promulgated pursuant to Section 31A-2-
201(3)(a), in which the commissioner is empowered to make
rules to implement the Insurance Code, and pursuant to the
specific authority of Section 31A-23a-402(8), which authorizes
the commissioner to define unfair methods of competition or
any other unfair or deceptive act or practice in the business of
insurance.

R590-153-2. Purpose.

The purpose of this rule is to identify certain practices,
which the commissioner finds provide unfair inducements for
the placement of title insurance business and as such constitute
unfair methods of competition. These practices include, but are
not limited to, the payment of expenses that are considered
normal, customary, reasonable and recurring in the operation of
a client of a title insurer, agency or producer.

R590-153-3. Scope.

This rule applies to all title insurers, title insurance
agencies and title insurance producers and all employees,
representatives and any other party working for or on behalf of
said entities whether as a full time or part time employee or as
an independent contractor.

R590-153-4. Definitions.

For the purpose of this rule the commissioner adopts the
definitions as set forth in Section 31A-1-301, and the following:

A. "Client" means any person, or group, who influences,
or who may influence, the placement of title insurance business
or who is engaged in a business, profession or occupation of:

(1) buying or selling interests in real property;

(2) making loans secured by interests in real property; and

(3) shall include but not be limited to real estate agents,
real estate brokers, mortgage brokers, lending or financial
institutions, builders, developers, sub-dividers, attorneys,
consumers, escrow companies and the employees, agents,
representatives, solicitors and groups or associations of any of
the foregoing.

B. "Discount" means the furnishing or offering to furnish
title insurance, services constituting the business of title
insurance or escrow services for a total charge less than the
amounts set forth in the applicable rate schedules filed pursuant
to Section 31A-19a-203 or 31A-19a-209.

C. "Trade Association" means a recognized association of
persons, a majority of whom are clients or persons whose
primary activity involves real property.

D. "Business meals" shall include, but are not limited to,
breakfast, brunch, lunch, dinner, cocktails and tips. In no case
shall such business meals rise to the level of ceremonies, for
example, awards banquets, recognition events or similar
activities sponsored by or for clients.

E. "Official Trade Association Publication" means:

(1) amembership directory, provided its exclusive purpose
is that of providing the distribution of an annual roster of the
association's members to the membership and other interested
parties; or

(2) an annual, semiannual, quarterly or monthly
publication containing information and topical material for the
benefit of the members of the association.

F. "Business Activities" shall include, but are not limited
to, sporting events, sporting activities, music and art events. In
no case shall such business activities rise to the level of
ceremonies, for example award banquets, recognition events or
similar activities sponsored by or for clients, or include travel by
air, or other commercial transportation.

G. "Bona fide real estate transaction" means:

(1) apreliminary title report is issued to a seller or listing
agent in conjunction with the listing of a property, or

(2) a commitment for title insurance is ordered, issued, or
distributed in a purchase and sale transaction showing the name
of the proposed buyer and the sales price, or in a loan
transaction showing the proposed lender and loan amount.

R590-153-5. Unfair Methods of Competition, Acts and
Practices.

The commissioner finds that providing or offering to
provide any of the following benefits by parties identified in
Section R590-153-3 to any client, either directly or indirectly,
except as specifically allowed in Section R590-153-6 below, is
a material and unfair inducement to obtaining title insurance
business and constitutes an unfair method of competition in the
business of title insurance prohibited under Section 31A-23a-
402:

A. The furnishing of a title insurance commitment without
one of the following:

(1) sufficient evidence in the file of the title insurer,
agency or producer that a bona fide real estate transaction exists;
or

(2) payment in full at the time the title insurance
commitment is provided.

B. The paying of any charges for the cancellation of an
existing title insurance commitment issued by a competing
organization, unless that commitment discloses a defect which
gives rise to a claim on an existing policy.

C. Furnishing escrow services pursuant to Section 31A-
23a-406, for a charge less than the charge filed pursuant to
Section 31A-19a-209(5) or the filing of charges for escrow
services with the commissioner, which are less than the actual
cost of providing the services.

D. Waiving all or any part of established fees or charges
for services, which are not the subject of rates filed with the
commissioner.

E. Deferring or waiving any payment for insurance or
services otherwise due and payable, including "holding for
resale".

F. Furnishing services not reasonably related to a bona
fide title insurance or escrow, settlement, or closing transaction,
including, but not limited to computer services, non-related
delivery services, accounting assistance, legal counseling.

G. The paying for, furnishing, or waiving all or any part of
the rental or lease charge for space, which is occupied by any
client.

H. Renting or leasing space from any client, regardless of
the purpose, at a rate which is excessive or inadequate when
compared with rental or lease charges for comparable space in
the same geographic area, or paying rental or lease charges
based in whole or in part on the volume of business generated
by any client.

I. Furnishing all or any part of the time or productive
effort of any employee of the title insurer, agency or producer,
for example, secretary, clerk, messenger or escrow officer, to
any client.

J. Paying for all or any part of the salary of a client or an
employee of any client.

K. Paying, or offering to pay, either directly or indirectly,
salary, commissions or any other consideration to any employee
who is at the same time licensed as a real estate agent or real
estate broker or as a mortgage lender or mortgage company.

L. Paying for the fees or charges of a professional, for
example, an appraiser, surveyor, engineer or attorney, whose
services are required by any client to structure or complete a
particular transaction.

M. Sponsoring, cosponsoring, subsidizing, contributing
fees, prizes, gifts, food or otherwise providing anything of value



UAC (As of June 1, 2004)

Printed: September 14, 2004

Page 138

for an activity, except as allowed under Subsection R590-153-
6(F) of a client. Activities include, but are not limited to "open
houses" at homes or property for sale, meetings, breakfasts,
luncheons, dinners, conventions, installation ceremonies,
celebrations, outings, cocktail parties, hospitality room
functions, open house celebrations, dances, fishing trips,
gambling trips, sporting events of all kinds, hunting trips or
outings, golf or ski tournaments, artistic performances and
outings in recreation areas or entertainment areas.

N. Sponsoring, subsidizing, supplying prizes or labor,
except as allowed under Subsection R590-153-6(C), or
otherwise providing things of value for promotional activities of
a client. Title insurers, agencies or producers may attend
activities of a client if there is no additional cost to the title
insurer, agency or producer other than their own entry fees,
registration fees, meals, etc., and provided that these fees are no
greater than those charged to clients or others attending the
function.

O. Providing gifts or anything of value to a client in
connection with social events such as birthdays or job
promotions except as provided in Subsection R590-153-6(H).
A letter or card in these instances will not be interpreted as
providing a thing of value.

P. Providing either directly or indirectly, a compensating
balance or deposit in a lending institution either for the express
or implied purpose of influencing the placement or steering of
title insurance business by such lending institution. This does
not preclude transactions with lending institutions, which are in
the normal course of business.

Q. Furnishing any part of a title insurer's, agency's or
producer's facilities, for example, conference rooms or meeting
rooms, to a client or trade association without receiving a fair
rental or lease charge comparable to other rental or lease charges
for facilities in the same geographic area.

R. Furnishing information packets, listing kits, "farm"
packages, reports, or any form of title evidence without first
filing a specimen form copy with the commissioner and
specifying a rate for which the form is available. The rate may
not be less than the actual cost of producing the information and
the material furnished.

S. Paying for any advertising on behalf of a client.

T. Advertising jointly with a client on subdivision or
condominium project signs, or signs for the sale of a lot or lots
in a subdivision or units in a condominium project. A title
insurer, agency or producer may advertise independently that it
has provided title insurance for a particular subdivision or
condominium project but may not indicate that all future title
insurance will be written by that title insurer, agency or
producer.

U. A direct or indirect benefit provided to a client which
is not specified in Section R590-153-6 below, will be
investigated by the department for the purpose of determining
whether it should be defined by the commissioner as an unfair
inducement under Section 31A-23a-402(8).

V. Donations to charitable organizations must:

(1) not be paid in cash; and

(2) if paid by negotiable instrument, be made payable only
to the charitable organization; and

(3) be distributed directly to the charitable organization;
and

(4) not provide any benefit to a client.

W. Title insurers, agencies and producers who have
ownership in, or control of, other business entities may not use
those other business entities to enter into any agreement,
arrangement, or understanding or to pursue any course of
conduct, designed to avoid the provisions of this rule.

R590-153-6.
Entertainment.

Permitted Advertising and Business

A. A title insurer, agency or producer may furnish the
following without charge, and without additions, addenda or
attachments which may be construed as reaching conclusions of
the insurer, agency or producer regarding matters of marketable
ownership or encumbrances:

(1) A copy of an existing plat map; or

(2) Tax information covering a specific parcel of real
estate, for example, tax identification number, assessed owner,
assessed value of land and improvements, or the latest tax
amount; or

(3) other information regarding real property which the
county recorder's office provides to the public free of charge, or
at a nominal charge, and in the exact format and content as
provided by the county recorder's office.

B. Advertisements by title insurers, agencies or producers
must comply with the following:

(1) The advertisement must be purely self-promotional.

(2) Advertisements may not be placed in a publication,
including an Internet web page and its links, that is hosted,
published, produced for, distributed by or on behalf of a client
except as allowed under R590-153-6 (B)(3).

3) Advertisements in official trade association
publications are permissible as long as any title insurer, agency
or producer has an equal opportunity to advertise in the
publication and at the standard rates other advertisers in the
publication are charged.

C. Atitle, insurer, agency or producer may donate time to
serve on a trade association committee and may also serve as an
officer for the trade association.

D. A title insurer, agency or producer may have two self-
promotional open houses per calendar year for each of its owned
or occupied facilities, including branch offices. The title insurer,
agency or producer may not expend more than $10 per guest per
open house. The open house may take place on or off the title
insurer's, agency's or producer's premises but may not take place
on the client's premises.

E. A title insurer, agency or producer may distribute self-
promotional items having a value of $3 or less to clients,
consumers and members of the general public. These self-
promotional items shall be novelty gifts which are non-edible
and may not be personalized or bear the name of the donee.
Self-promotional items may only be distributed in the regular
course of business. Self-promotional items may not be given to
clients or trade associations for redistribution by these entities.

F. A title insurer, agency or producer may make
expenditures for business meals or business activities on behalf
of any person, whether a client or not, as a method of
advertising, if the expenditure meets all the following criteria:

(1) The person representing the title insurer, agency or
producer must be present during the business meal or business
activity.

(2) There is a substantial title insurance business
discussion directly before, during or after the business meal or
business activity.

(3) The total cost of the business meal, the business
activity, or both is not more than $75 per person, per day.

(4) No more than three individuals from an office of a
client may be provided a business meal or business activity by
a title insurer, agency or producer in a single day.

(5) The entire business meal or business activity may take
place on or off the title insurer's, agency's or producer's
premises, but may not take place on the client's premises.

G. A title insurer, agency or producer may conduct
educational programs under the following conditions:

(1) The educational program shall address only title
insurance, escrow or topics directly related thereto.

(2) The educational program must be of at least one hour
duration.

(3) For each hour of education $10 or less per person may
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be expended, including the cost of meals and refreshments.

(4) No more than one such educational program may be
conducted at the office of a client per calendar quarter.

H. Atitle insurer, agency or producer may acknowledge a
wedding, birth or adoption of a child, or funeral of a client or
members of his/her immediate family with flowers or gifts not
to exceed $50.

I. Any other advertising and/or business entertainment
must be requested in writing and approved in advance and in
writing by the commissioner.

R590-153-7. Enforcement Date.
The commissioner will begin enforcing the provisions of
this rule 45 days from the effective date of the rule.

R590-153-8. Severability.

If any provision or clause of this rule or its application to
any person or situation is held invalid, such invalidity may not
affect any other provision or application of this rule which can
be given effect without the invalid provision or application, and
to this end the provisions of this rule are declared to be
severable.

KEY: title insurance
May 13, 2004 31A-2-201
Notice of Continuation November 27,2002 31A-23a-402
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R590. Insurance, Administration.
R590-195. Rental Car Related Licensing Rule.
R590-195-1. Purpose.

This rule establishes uniform criteria and procedures for the
initial and renewal licensing of rental car related insurance
agents and agencies, and sets standards of licensing and conduct
for those in the rental car related insurance business in the State
of Utah.

R590-195-2. Authority.

This rule is promulgated by the insurance commissioner
pursuant to the Subsections 31A-2-201(3) authorizing rules to
implement the Utah Insurance Code, 31A-23a-106(2)(d)
authorizing car rental related insurance as a type limited lines
insurance, 31A-23a-110(1) gives the commissioner the authority
to prescribe the form licenses covered under Chapter 23a are to
be issued, and 31A-23a-113(3) gives the commissioner the
authority to prescribe by rule license renewal and reinstatement
procedures.

R590-195-3. Scope and Applicability.
This rule applies to all persons and entities engaged in the
issuance of rental car related insurance contracts or policies.

R590-195-4. Definitions.

For the purpose of this rule "car rental related insurance"
means any contract of insurance issued as a part of an agreement
of rental of passenger automobiles and trucks to a gross vehicle
weight of 45,000 pounds, for a period of 30 days or less. For
the purposes of this rule, definitions contained in chapters 1 and
23a of Title 31A are applicable.

R590-195-5. Agency License and Renewal.

(1) Rental car related licenses are limited lines licenses.
These licenses are issued for a two year period and require no
examination or continuing education.

(2) Rental car related licenses must be renewed at the end
of the two year licensing period in accordance with chapter 23a
of title 31A and any applicable department rules regarding
license renewal.

(3) Licensing is applicable to all persons and entities
involved in the soliciting, quoting, marketing, and issuing of car
rental related insurance and must be licensed in accordance with
Chapter 23a of Title 31A and applicable department rules
regarding individual and agency licensing.

(a) Rental car related licenses may be held either by
individuals or entities (agencies).

(b) Licensed individuals must be either appointed by
insurers underwriting the insurance policies they sell or be
designated to act by an agency licensed under this rule.

(c) Licensed agencies must be appointed by insurers
underwriting the insurance policies they sell and must have one
designated licensed individual at each location soliciting,
quoting, marketing or selling car rental related insurance.

(4) Agencies licensed under the terms of this rule may
employ non-licensed personnel employed as rental counter sales
representatives in soliciting, quoting, and marketing of car rental
related insurance. Such non-licensed personnel must be trained
and supervised in the sale of rental car related insurance
products and must be responsible to a licensed individual
designated by the agency at each location where these insurance
products are sold.

R590-195-6. Penalties.
Violations of this rule are punishable pursuant to Section
31A-2-308.

R590-195-7. Severability.
If any provision or clause of this rule or its application to

any person or situation is held invalid, such invalidity will not
affect any other provision or application of this rule which can
be given effect without the invalid provision or application, and
to this end the provisions of this rule are declared to be
severable.

KEY: insurance licensing
April 22, 1999
Notice of Continuation March 19, 2004

31A-2-201
31A-23-204



UAC (As of June 1, 2004)

Printed: September 14, 2004

Page 141

R647. Natural Resources; Oil, Gas and Mining; Non-Coal.
R647-1. Minerals Regulatory Program.
R647-1-101. Preamble.

These Rules and all subsequent revisions as approved and
promulgated by the Board of Oil, Gas, and Mining (Board) of
the State of Utah, are developed pursuant to the requirements of
the Utah Mined Land Reclamation Act of 1975, Title 40,
Chapter 8 of the Utah Code Annotated as amended (the Act).
Section 40-8-2 of the Act states the findings of the Legislature.

In accordance with this legislative direction, these Rules
recognize the necessity to balance the reclamation objectives of
the Act with the physical, biological and economical constraints
which may exist on successful reclamation. The Act and its
revisions are hereby expressly incorporated herein by reference
and made a part of these Rules.

There is intentional duplication in these rules. For
example, the rule on hole plugging requirements is repeated in
the section on Exploration, Small Mining Operations, and Large
Mining Operations. This repetition is intended to benefit the
Operator by putting all the rules relevant to a type of operation
in the introductory section and in the section on that type of
operation.

R647-1-102. Introduction.

1. Effective Dates, Applicability, Type of Operations
Affected:

1.11. Effective November 1, 1988, the following rules
apply to all previously exempted mining operations and to
mining operations planning to commence, or resume operations
within the state of Utah. These rules will not apply to existing
mining operations approved prior to the effective date of these
rules, or to notices of intention or amendments filed prior to
these rules. However, these rules will apply to any revisions to
an approved notice of intention filed subsequent to the effective
date of these rules.

1.12. Operators should refer to the section of these rules
which applies to the type of mining operation (e.g., exploration,
small mining operation, or large mining operation) being
conducted or proposed.

1.13. These rules apply to all lands within the state of Utah
lawfully subject to its police power, regardless of surface or
mineral ownership, and regardless of the type of mining
operation conducted.

2. Cooperative Agreements/Memoranda of Understanding:

The Division of Oil, Gas and Mining (Division) will
cooperate with other state agencies, local governmental bodies,
agencies of the federal government, and private interests in the
furtherance of the purposes of the Utah Mined Land
Reclamation Act. The Division is authorized to enter into
cooperative agreements and develop memoranda of
understanding with agencies in furtherance of the purposes of
the Act. The objective is to minimize the need for operators to
undertake duplicative, overlapping, excessive, or conflicting
procedures.

3. Operator Responsibilities, Compliance with other Local,
State and Federal Laws:

The approval or acceptance of a complete notice of
intention shall not relieve an operator from his responsibility to
comply with the applicable statutes, rules, regulations, and
ordinances of all local, state and federal agencies with
jurisdiction over any aspect of the operator's mining operations,
including, but not limited to: Utah State Division of Water
Rights, the Utah Department of Business Regulation, the Utah
State Industrial Commission, the Utah Department of
Environmental Quality, the Utah Division of State History, the
Division of Forestry, Fire and State Lands, The School and
Institutional Trust Lands Administration, the Utah Division of
Wildlife Resources, the U. S. Fish and Wildlife Service, the
United States Bureau of Land Management, the United States

Forest Service, the United States Environmental Protection
Agency, and local county or municipal governments.

4. Division Guidelines, Operator Assistance in Application
Preparation:

Each operator who conducts mining operations on any
lands within the state of Utah is responsible for compliance with
the following rules. The Division shall provide guidelines to aid
the operator in complying with the rules.

R647-1-103. General Rules.
The following are general rules for statewide application.

R647-1-104. Violations and Enforcement.

If after notice and hearing, the Board finds that a violation
of the Act, these rules, a notice of intention, or a Board or
Division order has occurred, the Board may take any
enforcement action authorized by law including requiring:
compliance, abatement, mitigation, cessation of operations, a
civil suit, forfeiture of surety, reclamation, or any other lawful
action.

R647-1-105. Forms.

The attached forms are intended for the convenience of the
operator and the Division, and may be changed from time to
time. The forms are not part of these rules and use of a
particular form, though encouraged, is not required, as long as
all of the necessary information is provided in a reasonable
manner.

R647-1-106. Definitions.

"Act" means the Utah Mined Land Reclamation Act,
enacted in 1975, as amended. (Section 40-8-1, et seq., UCA).

"Adjudicative proceeding" means an agency action or
proceeding that determines the legal rights, duties, privileges,
immunities, or other legal interests of one or more identifiable
persons, including all agency actions to grant, deny, revoke,
suspend, modify, annul, withdraw, or amend an authority, right,
or license; and judicial review of all of such actions. Those
matters not governed by Title 63, Chapter 46b, Administrative
Procedures Act, of the Utah Code annotated (1953, as amended)
shall not be included within this definition.

"Agency" means a board, commission, department,
division, officer, council, office, committee, commission,
bureau, or other administrative unit of this state, including the
agency head, agency employees, or other persons acting on
behalf of or under the authority of the agency head, but does not
mean the Legislature, the courts, the governor, any political
subdivision of the state, or any administrative unit of a political
subdivision of the state.

"Agency head" means an individual or body of individuals
in whom the ultimate legal authority of the agency is vested by
statute.

"Amendment" is an insignificant change in the approved
notice of intention.

"Approved Notice of Intention" means a formally filed
notice of intention to commence mining operations, including
any amendments or revisions thereto, which has been approved
by the Division. An approved notice of intention is not required
for exploration having a disturbed area of five or less surface
acres, or for small mining operations.

"Board" means the Utah Board of Oil, Gas and Mining.
The Board shall hear all appeals of adjudicative proceedings
which commenced before the Division as well as all
adjudicative proceedings and other proceedings which
commence before the Board. The Board may appoint a Hearing
Examiner for its hearings in accordance with the Rules of
Practice and Procedure before the Board of Oil, Gas and
Mining.

"Deleterious Materials" means earth, waste or introduced



UAC (As of June 1, 2004)

Printed: September 14, 2004

Page 142

materials exposed by mining operations to air, water, weather or
microbiological processes, which would likely produce chemical
or physical conditions in the soils or water that are detrimental
to the biota or hydrologic systems.

"Deposit" or "mineral deposit" means an accumulation of
mineral matter in the form of consolidated rock, unconsolidated
materials, solutions, or otherwise occurring on the surface,
beneath the surface, or in the waters of the land from which any
useful product may be produced, extracted or obtained, or which
is extracted by underground mining methods for underground
storage. "Deposit" or "mineral deposit" excludes sand, gravel,
rock aggregate, water, geothermal steam, and oil and gas, but
includes oil shale and bituminous sands extracted by mining
operations.

"Development" means the work performed in relation to a
deposit following its discovery, but prior to and in
contemplation of production mining operations. Development
includes, but is not limited to, preparing the site for mining
operations; further defining the ore deposit by drilling or other
means; conducting pilot plant operations; and constructing roads
or ancillary facilities.

"Disturbed Area" means the surface land disturbed by
mining operations. The disturbed area for small mining
operations shall not exceed five acres. The disturbed area for
large mining operations shall not exceed the acreage described
in the approved notice of intention.

"Division" means the Utah Division of Oil, Gas and
Mining. The Division Director or designee is the Presiding
Officer for all informal adjudicative proceedings which
commence before the Division in accordance with Rule R647-5.

"Exempt Mining Operations" means those mining
operations which were previously exempt from the Act because
less than 500 tons of material was mined in a period of twelve
consecutive months or less than two acres of land was excavated
or used as a disposal site in a period of twelve consecutive
months. These exemptions were eliminated by statutory
amendments in 1986 and are no longer available.

"Exploration" means surface disturbing activities
conducted for the purpose of discovering a deposit or mineral
deposit, delineating the boundaries of a deposit or mineral
deposit, and identifying regions or specific areas in which
deposits or mineral deposits are most likely to exist.
"Exploration" includes, but is not limited to: sinking shafts;
tunneling; drilling holes; digging pits or cuts; building roads and
other access ways.

"Gravel" means a naturally occurring unconsolidated to
moderately consolidated accumulation of rock and mineral
particles, the dominant size range being between 2mm and
10mm, which has been deposited by sedimentary processes.

"Land affected" means the surface and subsurface of an
area within the state where mining operations are being or will
be conducted, including, but not limited to: (a) on-site private
ways, roads, and railroads; (b) land excavations; (c) exploration
sites; (d) drill sites or workings; (e) refuse banks or spoil piles;
(f) evaporation or settling ponds; (g) stockpiles; (h) leaching
dumps; (i) placer areas; (j) tailings ponds or dumps; (k) work,
parking, storage, or waste discharge areas, structures, and
facilities. Land affected does not include: (x) lands which have
been reclaimed in accordance with an approved plan or as
otherwise approved by the Board, (y) lands on which mining
operations ceased prior to July 1, 1977, or (z) lands on which
previously exempt mining operations ceased prior to April 29,
1989.

"Large Mining Operations" means mining operations which
have a disturbed area of more than five surface acres at any time.

"License" means a franchise, permit, certification, approval,
registration, charter, or similar form of authorization required by
statute.

"Mining operations" means those activities conducted on

the surface of the land for the exploration for, development of,
or extraction of a mineral deposit, including, but not limited to,
surface mining and the surface effects of underground and in
situ mining; on-site transportation, concentrating, milling,
evaporation, and other primary processing. "Mining operation"”
does not include: the extraction of sand, gravel, and rock
aggregate; the extraction of oil and gas; the extraction of
geothermal steam; smelting or refining operations; off-site
operations and transportation; or reconnaissance activities
which will not cause significant surface resource disturbance
and do not involve the use of mechanized earth-moving
equipment such as bulldozers or backhoes.

"Notice of Intention" means a notice of intention to
commence mining operations, including any amendments or
revisions thereto.

"Off-site" means the land areas that are outside of or
beyond the on-site land.

"On-site" means the surface lands on or under which
surface or underground mining operations are conducted. A
series of related properties under the control of a single operator
but separated by small parcels of land controlled by others will
be considered a single site unless excepted by the Division.

"Operator" means any natural person, corporation,
association, partnership, receiver, trustee, executor,
administrator, guardian, fiduciary, agent, or other organization
or representative of any kind, either public or private, owning,
controlling, conducting, or managing a mining operation or
proposed mining operation.

"Owner" means any natural person, corporation,
association, partnership, receiver, trustee, executor,
administrator, guardian, fiduciary, agent, or other organization
or representative of any kind, either public or private, owning,
controlling, conducting, or managing a mineral deposit or the
surface of lands employed in mining operations.

"Party" means the Board, Division or other person
commencing an adjudicative proceeding, all respondents, all
persons permitted by the Board to intervene in the proceeding,
and all persons authorized by statute or agency rule to
participate as parties in an adjudicative proceeding.

"Permit" means a notice to conduct mining operations
issued by the Division. A notice to conduct mining operations
is issued by the Division when either a notice of intention for a
small mining operation or exploration is determined to be
complete and includes a surety approved by the Division, or a
notice of intention for a large mining operation or exploration
with a plan of operations and surety approved by the Division.

"Person" means an individual, group of individuals,
partnership, corporation, association, political subdivision or its
units, governmental subdivision or its units, public or private
organization or entity of any character, or another agency.

"Presiding Officer" means an agency head, or an individual
or body of individuals designated by the agency head, by the
agency's rules, or by statute to conduct an adjudicative
proceeding. For the purpose of these rules, the Board, or its
appointed Hearing Examiner, shall be considered the Presiding
Officer of all appeals of informal adjudicative proceedings
which commenced before the Division as well as all
adjudicative proceedings which commence before the Board.
The Division Director or his/her designee shall be considered a
Presiding Officer for all informal adjudicative proceedings
which commence before the Division in accordance with this
Rule R647-5. If fairness to the parties is not compromised, an
agency may substitute one Presiding Officer for another during
any proceeding.

"Reclamation" means actions performed during or after
mining operations to shape, stabilize, revegetate, or otherwise
treat the land affected in order to achieve a safe and ecologically
stable condition and use which will be consistent with local
environmental conditions and land management practices.
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"Regrade or Grade" means to physically alter the
topography of any land surface.

"Respondent" means any person against whom an
adjudicative proceeding is initiated, whether by an agency or
any other person.

"Revision" means a change to an approved Notice of
Intention to Conduct Mining Operations, which will increase or
decrease the amount of land affected, or alter the location and
type of on-site surface facilities, such that the nature of the
reclamation plan will differ substantially from that in the
approved Notice of Intention.

"Rock Aggregate" means those consolidated rock materials
associated with a sand deposit, a gravel deposit, or a sand and
gravel deposit, that were created by alluvial sedimentary
processes. The definition of rock aggregate specifically
excludes any solid rock in the form of bedrock which is exposed
at the surface of the earth or overlain by unconsolidated
material.

"Sand" means a naturally occurring unconsolidated to
moderately consolidated accumulation of rock and mineral
particles, the dominant size range being between 1/16mm to
2mm, which has been deposited by sedimentary processes.

"Small Mining Operations" means mining operations which
have a disturbed area of five or less surface acres at any time.

"Surface Mining" means mining conducted on the surface
of the land including open pit, strip, or auger mining; dredging;
quarrying; leaching; surface evaporation operations; reworking
abandoned dumps and tailings and activities related thereto.

"Underground Mining" means mining carried out beneath
the surface by means of shafts, tunnels or other underground
mine openings.

KEY: minerals reclamation
June 1, 2004 40-8-1 et seq.
Notice of Continuation July 8, 2003
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R647. Natural Resources; Oil, Gas and Mining; Non-Coal.
R647-6. Inspection and Enforcement: Division Authority
and Procedures.

R647-6-101. General Information on Authority and
Procedures.

(1) Enforcement Authority. Nothing in the Utah Mined
Land Reclamation Act will be construed as eliminating any
additional enforcement rights or procedures which are available
under State law to the Division, but which are not specifically
enumerated in Sections 40-8-8, 40-8-9 and 40-8-9.1 of the Utah
Mined Land Reclamation Act.

(2) Inspection Program. The Division will conduct
inspections of each mining operation and reclamation under its
jurisdiction for the purpose of enforcing the provisions of Title
40, Chapter 8.

2.11. Division representatives shall be allowed to enter
upon and through any minerals mining operation and
reclamation without advance notice. Division Representatives
need to check in on site or make an attempt to contact the
permittee or operator, if available, prior to proceeding through
the site.

2.12. Division representatives shall be allowed to inspect
any monitoring equipment or method of exploration, operation
or reclamation and have access to and may copy any records
required under the Utah Mined Land Reclamation Act.

(3) Compliance Conference.

3.11. A permittee or operator may request an on-site
compliance conference with an authorized representative of the
Division to review the compliance status of any condition or
practice at any mining operation and reclamation. Any such
conference will not constitute an inspection within the meaning
of Section 40-8-9 and R647-6-101.2.

3.12. The Division may accept or refuse any request to
conduct a compliance conference under R647-6-101.3.11. A
conference will be considered an inspection if a condition or
practice exists which is described in R647-6-102.1.11.111 or
L.11.112.

3.13. The authorized representative at any compliance
conference will review such conditions and practices in order to
advise whether any such condition or practice is, or may become
a violation of any requirement of the Utah Mined Land
Reclamation Act or any applicable permit or exploration
approval.

3.14. Neither the holding of a compliance conference
under this section nor any statement given by the authorized
representative at such a conference will affect:

3.14.111. Any rights or obligations of the Division or of
the permittee or operator with respect to any inspection, notice
of violation or cessation order, whether prior or subsequent to
such compliance conference; or

3.14.112. The validity of any notice of violation or
cessation order issued with respect to any condition or practice
reviewed at the compliance conference.

R647-6-102. Provisions of State Enforcement.

1. Cessation Orders.

1.11. The Division will immediately order a cessation of
mining operations and reclamation or of the relevant portion
thereof, if it finds, on the basis of any Division inspection, any
violation of the Utah Mined Land Reclamation Act, or any
condition of a permit under the Utah Mined Land Reclamation
Act, which:

1.11.111. Creates an imminent danger to the health or
safety of the public; or

1.11.112. Is causing or can reasonably be expected to
cause significant, imminent environmental harm to land, air, or
water resources.

1.12. Mining operations and reclamation conducted by any
person without a valid permit constitute a condition or practice

described in R647-6-102.1.111 or 1.11.112.

1.13. Ifthe cessation ordered under R647-6-102.1.11 will
not completely abate the conditions described in R647-6-
102.1.11.111 or 1.11.112 in the most expeditious manner
physically possible, the Division will impose affirmative
obligations on the permittee or operator to abate the violation.
The order will specify the time by which abatement will be
accomplished.

1.14. When a notice of violation has been issued under
R647-6-102.2 and the permittee or operator fails to abate the
violation within the abatement period fixed or subsequently
extended by the Division then the Division will immediately
order a cessation of mining operations and reclamation, or of the
portion relevant to the violation. A cessation order issued under
R647-6-102.1.14 will require the permittee or operator to take
all steps the Division deems necessary to abate the violations
covered by the order in the most expeditious manner physically
possible.

1.15. A cessation order issued under R647-6-102.1.11 or
R647-6-102.1.14 will be in writing, signed by the authorized
representative of the Division who issued it, and will set forth
with reasonable specificity:

1.15.111. The nature of the violation;

1.15.112. The remedial action or affirmative obligation
required, if any, including interim steps, if appropriate;

1.15.113.  The time established for abatement, if
appropriate, including the time for meeting any interim steps;

1.15.114. A reasonable description of the portion of the
mining operation and reclamation to which it applies; and

1.15.115. That the order will remain in effect until the
violation has been abated or until vacated, modified or
terminated in writing by the Division.

1.16. Reclamation and other activities intended to protect
public health and safety and the environment will continue
during the period of any order unless otherwise provided.

1.17. The Division may modify, terminate or vacate a
cessation order for good cause and may extend the time for
abatement if the failure to abate within the time previously set
was not caused by lack of diligence on the part of the permittee
or operator.

1.18. The Division will terminate a cessation order by
written notice to the permittee or operator, when it is determined
that all conditions, practices or violations listed in the order
have been abated. Termination will not affect the right of the
Division to assess civil penalties for those violations under
R647-7.

2. Notices of Violation.

2.11. When on the basis of any Division inspection the
Division determines that there exists a violation of the Utah
Mined Land Reclamation Act or any condition of a permit
required by the Utah Mined Land Reclamation Act, which does
not create an imminent danger or harm for which a cessation
order must be issued under R647-6-102.1, the Division will
issue a notice of violation to the permittee or operator fixing a
reasonable time not to exceed 90 days for the abatement of the
violation and providing opportunity for a conference before the
Division.

2.12. Anoticeofviolation issued under R647-6-102.2 will
be in writing, signed by the authorized representative of the
Division, and will set forth with reasonable specificity:

2.12.111. The nature of the violation;

2.12.112. The remedial action required, which may
include interim steps;

2.12.113. A reasonable time for abatement, which may
include time for accomplishment of interim steps; and

2.12.114. A reasonable description of the portion of the
mining operation or reclamation to which it applies.

2.13. The Division may extend the time set for abatement
or for accomplishment of an interim step, if the failure to meet



UAC (As of June 1, 2004)

Printed: September 14, 2004

Page 145

the time previously set was not caused by lack of diligence on
the part of the permittee or operator. The total time for
abatement under a notice of violation, including all extensions,
will not exceed 90 days from the date of issuance except upon
a showing by the permittee or operator that it is not feasible to
abate the violation within 90 calendar days due to one or more
of the circumstances in R647-6-102.2.16. An extended
abatement date pursuant to this section will not be granted when
the permittee or operator's failure to abate within 90 days has
been caused by lack of diligence or intentional delay by the
permittee or operator in completing the remedial action
required.

2.14. If the permittee or operator fails to meet any time set
for abatement or for accomplishment of an interim step, the
Division will issue a cessation order under R647-6-102.1.14.

2.15. The Division will terminate a notice of violation by
written notice to the permittee or operator, when the Division
determines that all violations listed in the notice of violation
have been abated. Termination will not affect the right of the
Division to assess civil penalties for those violations which have
been abated, nor will termination affect the right of the Division
to assess civil penalties for those violations under R647-7.

2.16. Circumstances which may qualify a mining operation
and reclamation for an abatement period of more than 90 days
are:

2.16.111. Where good cause is shown by the permittee or
operator;

2.16.112. Where climatic conditions preclude complete
abatement within 90 days;

2.16.113. Where due to climatic conditions, abatement
within 90 days would clearly cause more environmental harm
than it would prevent; or

2.16.114. Where the permittee's or operator's action to
abate the violation within 90 days would violate safety standards
established by the Mine Safety and Health Act of 1977.

2.17. Other requirements on abatement times extended
beyond 90 days.

2.17.111. Whenever an abatement time in excess of 90
days is permitted, interim abatement measures will be imposed
to the extent necessary to minimize harm to the public or the
environment.

2.17.112. The permittee or operator will have the burden
of establishing by clear and convincing proof that he or she is
entitled to an extension under R647-6-102.2.16 and R647-6-
102.2.17.

2.17.113. Any determination made under R647-6-102.2.13
will contain a right of appeal pursuant to R647-5.

3. Service of Notices of Violation, Cessation Orders and
Show Cause Orders.

3.11. A notice of violation, cessation order, or order to
show cause will be served on the permittee or operator promptly
after issuance by one of the following methods:

3.11.111. Personal service, in accordance with the Utah
Rules of Civil Procedure. Service shall be effective on the date
of personal service.

3.11.112. Delivery by United States mail or by courier
service, provided the person being served signs a document
indicating receipt. Service shall be complete on the date the
receipt is signed.

3.11.113. First posting a copy of the notice at a
conspicuous location at the mine site or offices of the place of
violation, and thereafter by personally delivering or mailing a
copy by certified mail to the permittee or operator at the last
address provided to the Division. Service shall be complete
upon personal delivery or three days after the date of mailing.

3.12. Service on the permittee or operator shall be
sufficient if service is made upon:

3.12.111. an officer of a corporation,

3.12.112. the person designated by law for service of

process, or the registered agent for the corporation,

3.12.113. an owner, or partner of an entity other than a
corporation, or

3.12.114. aperson designated in writing by the permittee
or operator as a person authorized to receive notice from the
Division for matters pertaining to the mining operation and
reclamation.

3.13. Proof of Service.

3.13.111. Proof of personal service shall be made in
accordance with the provisions of the Utah Rules of Civil
Procedure,

3.13.112. Proofofservice by certified mail or courier shall
be made by obtaining a copy of the receipt signed by the
recipient.

3.13.113. Proof of posting, or personal delivery may be
made by a signed written statement of the person effecting
posting, or personal delivery stating the date, time, and place of
posting. In addition, if personal delivery, the person to whom
the notice was delivered.

4. Stop Work Conference.

4.11. Except as provided in R647-6-102.4.12 a notice of
violation or cessation order which requires cessation of mining,
will expire within 30 days after it is served unless a Stop Work
Conference, under the rules of informal process (R645-5), has
been held within that time. The Stop Work Conference will be
held within 5 days of request, at or reasonably close to the mine
site so that the site may be viewed during the conference or at
any other location acceptable to the Division and the permittee
or operator. The Division office nearest to the mine site will be
deemed to be reasonably close to the mine site unless a closer
location is requested and agreed to by the Division and
permittee or operator. Expiration of a notice or order will not
affect the Division's right to assess civil penalties for the
violations mentioned in the notice or order under R647-7.

4.12. A notice of violation or cessation order will not
expire as provided in R647-6-4.11, if the condition, practice or
violation in question has been abated or if the Stop Work
Conference has been waived, or if, with the consent of the
permittee or operator, the conference is held upon agreement
later than 30 days after the notice or order was served. For
purposes of R647-6-4.12:

4.12.111. The conference will be deemed waived if the
permittee or operator:

4.12.111.A. TIs informed, by written notice served in the
manner provided in R647-6-102.3, that he or she will be
deemed to have waived a conference unless he or she requests
one within 30 days after service of the notice; and

4.12.111.B. Fails to request a conference within that time;

4.12.112. The written notice referred to in R647-6-
4.12.111.A., will be served no later than five days after the
notice or order is served on the permittee or operator; and

4.12.113. The permittee or operator will be deemed to
have consented to an extension of the time for holding the
conference if his or her request is received on or after the 21st
day after service of the notice or order. The extension of time
will be equal to the number of days elapsed after the 21st day.

4.13. The Division will give as much advance notice as is
practicable of the time, place, and subject matter of the Stop
Work Conference to the permittee or operator.

4.14. The Division will also post notice of the conference
at the Division office closest to the mine site.

4.15. A Stop Work Conference will be conducted by a
representative of the Division who may accept oral or written
arguments and any other relevant information from any person
attending.

4.16. Within five days after the close of the conference,
the Division will affirm, modify or vacate the notice or order in
writing. The decision will be sent to the permittee or operator.

4.17. The granting or waiver of a conference will not
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affect the right of any person to have a conference in R647-7-
106 or to have a formal review under Subsection 40-8-9(5). No
evidence as to statements made or evidence produced at a Stop
Work Conference will be introduced as evidence or to impeach
a witness at formal review proceedings of that matter before the
Board.

4.17.111. Any order or decision issued by the Division as
aresult of a conference as provided for under Subsection 40-8-
9(5) and R647-6-102 including an order upholding the cessation
order shall be a modification of the cessation order.

5. Inability to Comply.

5.11. No cessation order or notice of violation issued
under R647-6 may be vacated because of inability to comply.

5.12. Unless caused by lack of diligence, inability to
comply may be considered only in mitigation of the amount of
civil penalty under R647-7 and of the duration of the suspension
of a permit under R647-6.

KEY: minerals reclamation
June 1, 2004 40-8-1 et seq.
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R647. Natural Resources; Oil, Gas and Mining; Non-Coal.
R647-7. Inspection and Enforcement: Civil Penalties.
R647-7-101. Information on Civil Penalties.

1. Objectives. Civil penalties are assessed under Section
40-8-9.1 of the Utah Mined Land Reclamation Act and R647-7
to deter violations and to ensure maximum compliance with the
terms and purposes of the Utah Mined Land Reclamation Act on
the part of the minerals mining industry.

2. How Assessments Are Made. The Division will appoint
an assessment officer to review each notice of violation and
cessation order in accordance with the assessment procedures
described in R647-7 to determine whether a civil penalty will be
assessed and the amount of the penalty.

R647-7-102. Penalty To Be Assessed.

1. The assessment officer will assess a penalty for each
cessation order.

2. The assessment officer may assess a penalty for each
notice of violation under the point system described in R647-7-
103. In determining whether to assess a penalty, the assessment
officer will consider the factors listed in R647-7-103.

3. Within 15 days of service of a notice of violation or
cessation order, the permittee or operator may submit written
information about the violation to the assessment officer at the
Division offices. The assessment officer will consider any
information so submitted in determining the facts surrounding
the violation and the amount of the penalty.

R647-7-103. Point System for Penalties.

1. Amount of Penalty. In determining the amount of the
penalty, if any, to be assessed, consideration will be given to:

1.11. The permittee or operator's history of previous
violations at the particular mining operation and reclamation,
regardless of whether any led to a civil penalty assessment.
However, a violation will not be considered if the notice or
order containing the violation meets the conditions described in
R647-7-103.2.11.111 or R647-7-103.2.11.112.

1.12. The seriousness of the violation based on the
likelihood and extent of the potential or actual impact on the
public or environment, both within and outside the permit area.

1.13. The degree of fault of the permittee or operator in
causing or failing to correct the violation, either through act or
omission. Such degree will range from inadvertent action
causing an event which was unavoidable by the exercise of
reasonable care to reckless, knowing or intentional conduct.

1.14. The permittee or operator's demonstrated good faith,
by considering whether he took extraordinary measures to abate
the violation in the shortest possible time, or merely abated the
violation within the time given for abatement.

1.15. Consideration will also be given to whether the
permittee or operator gained any economic benefit as a result of
a failure to comply.

2. Assessment of Points.

2.11. History of Previous Violations. The assessment
officer will assign up to 25 points based on the history of
previous violations. One point will be assigned for each past
violation contained in a notice of violation. Five points may be
assigned for each violation contained in a cessation order. The
history of previous violations, for the purpose of assigning
points, will be determined and the points assigned with respect
to the particular mining operation and reclamation. Points will
be assigned as follows:

2.11.111. A violation will not be counted, if the notice or
order is the subject of pending administrative or judicial review,
or if the time to request such review, or to appeal any
administrative or judicial decision has not expired, and
thereafter, it will be counted for only three years;

2.11.112. No violation for which the notice or order has
been vacated will be counted; and

2.11.113. Each violation will be counted without regard to
whether it led to a civil penalty assessment.

2.12. Seriousness. The assessment officer will assign up
to 45 points based on the seriousness of the violation as follows:

2.12.111. Probability of occurrence. The assessment
officer will assign up to 20 points based on the probability of
the occurrence of the event which a violated standard is
designed to prevent. Points will be assessed according to the
following table:

TABLE 1

PROBABILITY OF
OCCURRENCE

None 0
Insignificant 1 -
Unlikely 5- 9
Likely 10 -
Occurred 20

2.12.112. Extent of potential or actual damage. The
assessment officer will assign up to 25 points, based on the
extent of the potential or actual damage to the public health and
safety or the environment, in terms of duration, area and impact
of such damage.

2.12.113. Alternative to R647-7-103.2.12.111 and R647-
7-103.2.12.112, in the case of a violation of an administrative
requirement, such as a requirement to keep records, the
assessment officer will, in lieu of R647-7-103.2.12.111 and
R647-7-103.2.12.112, assign up to 25 points for seriousness,
based upon the extent to which enforcement is hindered by the
violation.

2.13. Degree of Fault.

2.13.111. The assessment officer will assign up to 30
points based on the degree of fault of the permittee or operator
in causing or failing to correct the violation, condition, or
practice which led to the notice or order, either through act or
omission. Points will be assessed as follows:

2.13.111.A. A violation which occurs through no fault of
the permittee or operator, or by inadvertence which was
unavoidable by the exercise of reasonable care, will be assigned
no penalty points for degree of fault;

2.13.111.B. A violation which is caused by fault of the
operator will be assigned 15 points or less, depending on the
degree of fault. Fault means the failure of a permittee or
operator to prevent the occurrence of any violation of his or her
permit or any requirement of the Utah Mined Land Reclamation
Act due to indifference, lack of diligence, or lack of reasonable
care, or the failure to abate any violation of such permit or the
Utah Mined Land Reclamation Act due to indifference, lack of
diligence, or lack of reasonable care; and

2.13.111.C. A violation which occurs through a greater
degree of fault, meaning reckless, knowing or intentional
conduct will be assigned 16 to 30 points, depending on the
degree of fault.

2.13.112. In calculating points to be assigned for degree
of fault, the acts of all persons working at the mining operations
on the mine site will be attributed to the permittee or operator,
unless that permittee or operator establishes that they were acts
of deliberate sabotage or acts of a third-party otherwise
authorized to occupy the same lands.

2.14. Good Faith in Attempting to Achieve Compliance.
The assessment officer will subtract points based on the degree
of good faith of the permittee or operator. Points will be
assigned as follows:

2.14.111. Easy Abatement Situation. An easy abatement
situation is one in which the operator has on-site the resources
necessary to achieve compliance of the violated standard within
the permit area.

TABLE 2
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DEGREE OF GOOD FAITH POINTS
Immediate Compliance -11 to -20
Rapid Compliance -1 to -10
Normal Compliance 0

2.14.112. Difficult Abatement Situation. A difficult
abatement situation is one which requires submission of plans
prior to physical activity to achieve compliance, or the permittee
or operator does not have the resources at hand to achieve
compliance of the violated standard.

TABLE 3
DEGREE OF GOOD FAITH POINTS
Rapid Compliance -11 to -20
Normal Compliance - 1to -10
Extended Compliance 0

2.15. Definition of Compliance.

2.15.111. Immediate Compliance requires evidence that
the violation has been abated immediately (which is a question
of fact) following issuance of the notice of violation.

2.15.112. Rapid Compliance requires evidence that the
permittee or operator used diligence to abate the violation.

2.15.113. Normal Compliance means that the operator
complied within the abatement period required under the notice
of violation or by the violated standards.

2.15.114. Extended Compliance means that the permittee
or operator took minimal actions for abatement to stay within
the limits of the notice of violation or the violated standard; or
that the plan submitted for abatement was incomplete.

2.16. The Effect on the permittee or operator's Ability to
Continue in Business. Initially, it will be presumed that the
permittee or operator's ability to continue in business will not be
affected by the order of assessment. The permittee or operator
may submit to the assessment officer information concerning the
operator's financial status to show that payment of the civil
penalty will affect the permittee or operator's ability to continue
in business. A reduction of the penalty, work in kind, or a
special payment plan may be ordered if the information
provided by the permittee or operator demonstrates that the civil
penalty will substantially reduce the likelihood of the permittee
or operator's ability to continue in business.

3. Determination of Amount of Penalty. The assessment
officer will determine the amount of any civil penalty converting
the total number of points assigned under R647-7-103.3 to a
dollar amount, according to the following table:

TABLE 4

Points Dollars
1 22

44
3 66
4 88
5 110
6 132
7 154
8 176
9 198
10 220
11 242
12 264
13 286
14 308
15 330
16 352
17 374
18 396
19 418
20 440
21 462
22 484
23 506
24 528
25 550
26 660
27 770
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28 880
29 990
30 1,100
31 1,210
32 1,320
33 1,430
34 1,540
35 1,650
36 1,760
37 1,870
38 1,980
39 2,090
40 2,200
41 2,310
42 2,420
43 2,530
44 2,640
45 2,750
46 2,860
47 2,970
48 3,080
49 3,190
50 3,300
51 3,410
52 3,520
53 3,630
54 3,740
55 3,850
56 3,960
57 4,070
58 4,180
59 4,290
60 4,400
61 4,510
62 4,620
63 4,730
64 4,840
65 4,950

4. Whenever a violation contained in a cessation order has
not been abated, a civil penalty of not less than $750.00 will be
assessed for each day during which such failure continues,
except that, if the permittee or operator initiates review
proceedings with respect to the violation, the abatement period
will be extended as follows:

4.11. If suspension of the abatement requirements of the
notice or order is ordered in a temporary relief proceeding under
the Utah Mined Land Reclamation Act, after determination that
the permittee or operator will suffer irreparable loss or damage
from the application of the requirements, the extended period
permitted for abatement will not end until the date specified in
the Board final order; and a penalty will not be assessed until
the time allowed for abatement by the order has expired.

4.12. If the permittee or operator initiates review
proceedings under the Utah Mined Land Reclamation Act with
respect to the violation, in which the obligations to abate are
suspended by the court pursuant to the Utah Mined Land
Reclamation Act, the extended period permitted for abatement
will not end until the date specified in the court final order; and
a penalty will not be assessed until the time allowed for
abatement by the order has expired.

R647-7-104. Waiver of Use of Formula to Determine Civil
Penalty.

1. The assessment officer upon his or her own initiative or
upon written request received by the Division within 15 days of
receipt of a notice of violation or a cessation order, may waive
the use of the formula contained in R647-7-103 to set the civil
penalty, if they determine that, taking into account exceptional
factors present in the particular case, the penalty is
demonstrably unjust.

R647-7-105. Procedures for Assessment of Civil Penalties -
Proposed Assessment.

1. The assessment officer will serve a copy of the proposed
assessment and of the worksheet showing the computation of
the proposed assessment on the permittee or operator, by
certified mail, within 30 days of the issuance of the notice or
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order.

1.11. Ifthe mail is tendered at the address of the permittee
or operator set forth in the permit application or at any address
at which that permittee or operator is in fact located, and he or
she refuses to accept delivery of or to collect such mail, the
requirements of R647-7-105.1 will be deemed to have been
complied with upon such tender.

1.12. Failure by the Division to serve any proposed
assessment within 30 days will not be grounds for dismissal of
all or any part of such assessment unless the permittee or
operator:

1.12.111. Proves actual prejudice as a result of the delay;
and

1.12.112. Makes a timely objection to the delay.

2. Unless a conference has been requested, the assessment
officer will review and reassess any penalty if necessary to
consider facts which were not reasonably available on the date
of issuance of the proposed assessment. The assessment officer
will serve a copy of any such reassessment and of the worksheet
showing the computation of the reassessment in the manner
provided in R647-7-105.1, within 30 days after the date the
violation is abated.

R647-7-106. Procedures for Informal Conference.

1. The Division will arrange for a conference to review the
fact of the violation and/or the proposed assessment or
reassessment, upon written request of the permittee or operator,
if the request is received within 30 days from the date the
proposed assessment or reassessment is received by the
permittee or operator.

2. Informal Conference Scheduling and Findings.

2.11. The Division will assign a conference officer to hold
conferences. The conference will be informal. The conference
will be held within 60 days from the date of issuance of the
proposed assessment or the end of the abatement period,
whichever is later. PROVIDED: That a failure by the Division
to hold such a conference within 60 days will not be grounds for
dismissal of all or part of an assessment unless the permittee or
operator proves actual prejudice as a result of the delay.

2.12. The Division will provide notice of the time and
place of the conference to the operator or permittee and post
notice of the conference at the main Division office at least five
days before the conference. Any person may attend the
conference.

2.13. The conference officer will consider all relevant
information on the violation. Within 30 days after the
conference is held, the conference officer will either:

2.13.111. Settle the issues, in which case a settlement
agreement will be prepared and signed by the conference officer
on behalf of the Division and by the permittee or operator;

2.13.112. Affirm, raise, lower, or vacate the penalty; or

2.13.113. Affirm, deny, modify or vacate the violation.

3. The conference officer will promptly serve the permittee
or operator with a notice of his or her action in the manner
provided in R647-7-105.1, and will include a worksheet if the
penalty has been raised or lowered. The reasons for the
conference officer's action will be fully documented in the file.

4. Informal Conference Settlement Agreement.

4.11. If a settlement agreement is entered into, the
permittee or operator will be deemed to have waived all rights
to further review of the violation or penalty in question, except
as otherwise expressly provided for in the settlement agreement.
The settlement agreement will contain a clause to this effect.

4.12. If full payment of the amount specified in the
settlement agreement is not received by the Division within 30
days after the date of signing, the Division may enforce the
agreement or rescind it and proceed according to R647-7-
106.2.13.112 within 30 days from the date of the rescission.

5. The conference officer may terminate the conference

when he or she determines that the issues cannot be resolved or
that the permittee or operator is not diligently working toward
resolution of the issues.

6. At formal review proceedings of the matter before the
Board, no evidence as to statements made or evidence produced
by one party at a conference will be introduced as evidence by
another party or to impeach a witness.

R647-7-107. Requests for Formal Hearing.

1. A permittee or operator charged with a violation may
contest the proposed penalty or the fact of the violation by
submitting: (a) a petition to the Board; and (b) an amount equal
to the proposed penalty (or, if a conference has been held, the
reassessed or affirmed penalty) to the Division (to be held in
escrow as provided in R647-7-107.2) within 30 days of receipt
of'the proposed assessment or reassessment, or 30 days from the
date of service of the conference officer's action, whichever is
later, but in every case, the penalty must be escrowed prior to
commencement of the formal hearing.

2. The Division will transfer all funds submitted under
R647-7-107.1 to an escrow account pending completion of the
administrative and judicial review process, at which time it will
disburse them as provided in R647-7-108.2 or R647-7-108.3.

3. Formal review of the violation fact or penalty will be
conducted by the Board under the provisions of R641, rules of
practice and procedure before the Board.

R647-7-108. Final Assessment and Payment of Penalty.

1. Ifthe permittee or operator fails to request a hearing as
provided in R647-7-107, the proposed assessment or
reassessment will become a final order of the Division and the
penalty assessed will become due and payable upon expiration
of the time allowed to request a hearing and upon the Division
fulfilling its responsibilities under Subsection 40-8-9.1(3)(e).

2. If any party requests judicial review of a final order of
the Board, the proposed penalty will be held in escrow until
completion of the review. Otherwise, subject to R647-7-108.3,
the escrowed funds will be transferred to the Division in
payment of the penalty, and the escrow will end.

3. If the final decision of the administrative and judicial
review results in an order reducing or eliminating the proposed
penalty assessed under R647-7, the Division will within 30 days
of receipt of the order refund to the permittee or operator all or
part of the escrowed amount and interest accumulated, if any.

4. If the review results in an order increasing the penalty,
the permittee or operator will pay the difference to the Division
within 15 days after the order is received by such permittee or
operator.

KEY: minerals reclamation

June 1, 2004 40-8-1 et seq.
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R647. Natural Resources; Oil, Gas and Mining; Non-Coal.
R647-8. Inspection and Enforcement: Individual Civil
Penalties.
R647-8-101. Information on Individual Civil Penalties.

1. The rules in R647-8 provide guidance to exercise the
authority set forth in Subsection 40-8-9.1(6).

2. Individual civil penalties will be assessed by a Division-
appointed assessment officer using the process described in
R647-8.

R647-8-102. When an Individual Civil Penalty May Be
Assessed.

1. Except as provided in R647-8-102.2, the assessment
officer may assess an individual civil penalty against any
corporate director, officer, or agent of a permittee or operator,
or any other person who may be liable under Section 40-8-9.1
who knowingly and willfully authorized, ordered or carried out
a violation, failure, or refusal.

2. The assessment officer will not assess an individual civil
penalty in situations resulting from a permit violation by a
corporate permittee or operator until a cessation order has been
issued by the Division to the corporate permittee or operator for
the violation, and the cessation order has remained unabated for
30 days.

R647-8-103. Amount of the Individual Civil Penalty.

1. In determining the amount of an individual civil penalty
assessed under R647-8-102, the assessment officer will consider
the criteria specified in Section 40-8-9.1, including:

1.11. The individual's history of authorizing, ordering or
carrying out previous violations, failures or refusals at the
particular mining operation and reclamation;

1.12. The seriousness of the violation failure or refusal (as
indicated by the extent of damage and/or the cost of
reclamation), including any irreparable harm to the environment
and any hazard to the health or safety of the public; and

1.13. The demonstrated good faith of the individual
charged in attempting to achieve rapid compliance after notice
of the violation, failure, or refusal.

2. The individual civil penalty will not exceed $5,000 for
each violation. Each day of continuing violation may be
deemed a separate violation and the assessment officer may
assess a separate individual civil penalty for each day the
violation, failure or refusal continues, from the date of service
of the underlying notice of violation, cessation order, or other
order incorporated in a final decision issued by the Board, until
abatement or compliance is achieved.

R647-8-104. Procedure for Assessment of Individual Civil
Penalty.

1. Notice. The Division will serve on each individual to
be assessed an individual civil penalty a notice of proposed
individual civil penalty assessment, including a narrative
explanation of the reasons for the penalty, the amount to be
assessed, and a copy of any underlying notice of violation and
cessation order.

2. Final order and opportunity for review. The notice of
proposed individual civil penalty assessment shall become a
final order of the Division 30 days after service upon the
individual unless:

2.11. The individual files within 30 days of service of the
notice of proposed individual civil penalty assessment a petition
for review with the Board; or

2.12. The Division and the individual or responsible
corporate permittee or operator agree within 30 days of service
of the notice of proposed individual civil penalty assessment to
a schedule or plan for the abatement or correction of the
violation, failure or refusal.

3. Service. Service of notice under R647-8-104 will

satisfy the standard of R641, concerning the rules of practice
and procedure before the Board.

R647-8-105. Payment of Penalty.

1. No abatement or appeal. If a notice of proposed
individual civil penalty assessment becomes a final order in the
absence of a petition for review or abatement agreement, the
penalty will be due upon issuance of the final order.

2. Appeal. Ifan individual named in a notice of proposed
individual civil penalty assessment files a petition for review in
accordance with R641, the penalty will be due upon issuance of
a final Board order affirming, increasing, or decreasing the
proposed penalty.

3. Abatement agreement. Where the Board and the
corporate permittee, operator, or individual have agreed in
writing on a plan for the abatement of or compliance with the
unabated order, an individual named in a notice of proposed
individual civil penalty assessment may postpone payment until
receiving either a final order from the Board stating that the
penalty is due on the date of such final order, or written notice
that abatement or compliance is satisfactory and the penalty has
been withdrawn.

4. Delinquent payment. Following the expiration of 30
days after the issuance of a final order assessing an individual
civil penalty, any delinquent penalty will be subject to interest
at the rate established quarterly by the U.S. Department of the
Treasury for use in applying late charges on late payments to the
Federal Government, pursuant to Treasury Financial Manual 6-
8020.20. The Treasury current value of funds rate is published
by the Fiscal Service in the notices section of the Federal
Register. Interest on unpaid penalties will run from the date
payment first was due until the date of payment. Failure to pay
overdue penalties will result in referral to the Utah Attorney
General for appropriate collection action.

KEY: minerals reclamation

June 1, 2004 40-8-1 et seq.
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R651. Natural Resources, Parks and Recreation.
R651-633. Special Closures or Restrictions.
R651-633-1. Emergency Closures or Restrictions.

No person shall be in a closed area or participate in a
restricted activity which has been posted by the park manager to
protect public safety or park resources.

R651-633-2. General Closures or Restrictions.

Persons are prohibited from being in a closed area or
participating in a restricted activity as listed for the following
park areas:

(1) Coral Pink Sand Dunes State Park - Motorized vehicle
use is prohibited in the non-motorized area of the sand dunes,
except for limited and restricted access through the travel
corridor;

(2) Dead Horse State Park - Hang gliding, para gliding and
B.A.S.E. jumping is prohibited,

(3) Deer Creek State Park - Dogs are prohibited below
high water line and in or on the reservoir except for guide or
service dogs as authorized by Section 26-30-2;

(4) Jordan River State Park - Possession or consumption
of any alcoholic beverage is prohibited;

(5) Jordanelle State Park - Dogs are prohibited in the Rock
Cliff area except for the Perimeter Trail and designated parking
areas except for guide or service dogs as authorized by Section
26-30-2;

(6) Palisade State Park - Cliff diving is prohibited;

(7) Red Fleet State Park - Cliff diving is prohibited; and

(8) Snow Canyon State Park -

(a) All hiking and walking in the park is limited to
roadways, designated trails and slick rock areas and the Sand
Dunes area,

(b) Jenny's Canyon Trail is closed annually from March 15
to June 1,

(c) Johnson's Arch Canyon access is closed annually from
March 15 to October 31 by permit or guided walk, the canyon
is open from November 1 to March 14.

(d) Black Rocks Canyon is closed annually from March 15
to June 30,

(e) West Canyon climbing routes are closed annually from
February 1 to June 1 to protect nesting raptors.

(f) Dogs are prohibited on all trails and natural areas of the
park unless posted open, except for guide or service dogs as
authorized by Section 26-30-2.

KEY: parks
November 1, 2003 63-11-17(2)(b)
Notice of Continuation May 3, 2004
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R655. Natural Resources, Water Rights.
R655-13. Stream Alteration.
R655-13-1. Authority.

(1) The following rule is established under the authority of
Section 73-3-29. Additional procedures may be required to
comply with other governing state statute, federal law, federal
regulation, or local ordinance.

R655-13-2. Purpose.

(1) The purpose of this rule is to clarify the procedures
necessary to obtain approval by the state engineer for any
project that proposes to alter a natural stream within the state of
Utah. Approval does not grant access, authorize trespass, or
supercede property rights.

R655-13-3. Applicability.
(1) These rules apply to all stream alteration projects
within the state of Utah.

R655-13-4. Definitions.

(1) Alteration: To obstruct, diminish, enhance, destroy,
alter, modify, relocate, realign, change, or potentially affect the
existing condition or shape of a channel, or to change the path
or characteristics of water flow within a natural channel. It
includes processes and results of removal or placement of
material or structures within the jurisdiction delineated in this
rule.

(2) Bankfull discharge: The flow corresponding to the
elevation of the water surface, in a natural stream, where
overflowing onto the floodplain normally begins.

(3) Bank(s): The confining sides of a natural stream
channel, including the adjacent complex that provides stability,
erosion resistance, aquatic habitat, or flood capacity.

(4) Bed: The bottom of a natural stream channel.

(5) Canopy: Mature riparian woody vegetation, usually
referring to limb and leaf overhang.

(6) Channel: The bed and banks of a natural stream.

(7) Clearance: The vertical distance between a given water
surface and the lowest point on any structure crossing a natural
channel.

(8) Ecology: A branch of science concerned with the
interrelationship of organisms and their environment.

(9) Ecosystem: The assemblage of organisms and their
environment functioning as an ecological unit in nature.

(10)  Floodplain:  The maximum area that will
accommodate water when flow exceeds bankfull discharge.

(11) Flowline: The lowest part of a streambed when
viewed in cross-section.

(12) Fluvial: 1: Of] relating to, or living in a stream or
river. 2: Produced by stream action.

(13) Gradient: Elevation change per unit length.

(14) Natural stream: Any waterway, along with its fluvial
system, that receives sufficient water to sustain an ecosystem
that distinguishes it from the surrounding upland environment.

(15) Reference reach: A portion or segment of a natural
stream channel that shows little or no indication of alteration.

(16) Revegetation: The planting of salvaged plants,
containerized plants, cuttings, seeds, or other methods to
produce a desired plant community.

(17) Riparian corridor: The vegetation zone associated
with a natural stream environment.

(18) Riprap: Preferably hard, well-graded, angular rock,
sufficient in size and density to remain stationary during high
flows.

(19) State Engineer: Director of the Division of Water
Rights.

(20) Waterway: A topographic low that collects and
conveys water.

R655-13-5. Jurisdiction.

(1) For the purposes of determining the need to obtain an
approved stream alteration application, it is necessary to review
the criteria outlined in Section 73-3-29(4)(a). The items, and
thus the adopted jurisdictional limits, must be investigated by
the state engineer before making a determination on a proposed
stream alteration. The state engineer shall conduct
investigations that may be reasonably necessary to determine
whether the proposed alteration will:

(a) impair vested water rights. In order to determine if
vested water rights could be impaired, it is necessary to
determine if: stream flows are being modified; the geometry of
the bankfull channel will change; or the proposal will have any
effect on the diversion, collection, or distribution appurtenances
associated with the water right within the jurisdictional limits
presented in sections R655-13-5(1)(b) below. In evaluating a
proposed stream alteration, the state engineer must consider the
proposal's impact on any diversion, collection or distribution
structure associated with the water right. By necessity, the
jurisdictional limit must be evaluated on a case-by-case basis
and must assess those appurtenances to the actual diversion
structure which could be affected even though they are located
outside of the channel.

(b) unreasonably or unnecessarily affect any recreational
use or the natural stream environment. The natural stream
environment consists of the stream, the conveyed water, the
adjoining vegetative complex, and the habitat provided by the
abutting riparian zone. Evaluation of impacts to recreational
use must factor in the hydrology of the stream, manmade
structures detrimental to recreational use and the riparian zone's
ability to keep the system erosion resistant. The jurisdictional
limit to be used to evaluate the impacts on recreational use and
the natural stream environment will be the greater of the two as
follows:

(1) The observed riparian zone or canopy drip line of a
undisturbed reference reach; or

(i) Two times the bankfull width from the bankfull edge
of water in a direction perpendicular to the flow and away from
the channel up to a maximum of 30 feet.

(c) unreasonably or unnecessarily endanger aquatic
wildlife. Any changes made to a natural stream that affect the
geometry, water quality, flows, temperature, and vegetative
cover may endanger aquatic wildlife. The jurisdictional limit,
when considering the impacts to aquatic wildlife, is taken to be
contained within the limit established under R655-13-5(1)(b).

(d) unreasonably or unnecessarily diminish the natural
channel's ability to conduct high flows. Changes in cross-
sectional geometry, grade, surface roughness, sediment load, in-
stream structures, levees, and floodplain development, can have
an influence on a channel's ability to conduct high flows. The
objective in evaluating a stream's ability to conduct high flows
is not to attempt to provide a certain level of protection (i.e. 100
year event), but rather to make sure that the losses in the natural
stream's carrying capacity are minimized. It is important to
recognize that the hydraulic capability of a natural stream, at a
section on the stream, is a three dimensional issue and
alterations at a point can change the carrying capacity of the
stream both upstream and downstream of the actual stream
alteration. The jurisdictional area, when considering the
channel's hydraulic capacity, must include the bankfull stream
channel and in many cases portions of the floodplain which
have been observed conducting or storing water during high
flow events or show physical evidence of conducting or storing
water during high flows.

(2) Any work proposed in any of the preceding identified
jurisdictional limits will require an approved stream alteration
application.

R655-13-6. Application Requirements.
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(1) Blank application forms are available through the
Division of Water Rights or on the Division of Water Rights
website. In addition to the information requested on the
application, the following information shall be submitted with
the application, if applicable:

(a) A rehabilitation plan for areas disturbed during
construction activities;

(b) Hydraulic calculations on which the design of the
proposed alteration is based,

(c) A description of the construction methods to be
employed; and

(d) Any other information the state engineer determines is
necessary to evaluate the proposal.

(2) Incomplete applications will be returned to the
applicant.

R655-13-7. Specific Stream Alteration Activities.

(1) The following subsections address specific types of
stream alteration activities and the nature of special information
that shall be provided to the state engineer. These subsections
are not intended to be comprehensive and other requirements
may be imposed at the discretion of the state engineer.

(a) Applications that propose to install a utility (sewer,
water, fiber-optic cable, etc.) beneath a natural stream will be
subject to the following conditions and requirements:

(i) Applicants will be required to explore the utilization of
directional drilling or jacking methods where year-round flows
exist. Where directional drilling or jacking in not feasible, the
applicant will be required to submit detailed plans showing how
flow will be diverted away from the area during construction
(use of coffer dams, temporary culverts, etc.) and how the
channel will be rehabilitated to it pre-alteration state following
installation of the utility.

(i) Bedding and backfill material placed over and around
the utility shall not be more free-draining than the adjacent bed,
bank, and riparian area materials and shall be compacted to in-
place densities at least as great as those of similar adjacent
materials. In some circumstances, cutoff collars may be
required.

(iii) Utility crossings under natural streams shall be placed
with the top of the utility a minimum of three (3) feet below the
existing natural elevation of the streambed. In some instances,
a greater depth may be required if there is significant evidence
of on-going erosion.

(iv) Where utility crossings occur on river bends or areas
of significant on-going bank erosion, the utility shall be kept at
an elevation below that of the bed of the stream, laterally away
from the stream, to a distance where erosion will not expose the
utility at a later date.

(b) Applications that propose to span natural streams by
way of bridges or other structures will be subject to the
following conditions and requirements:

(i) Submission of consideration for the use of existing
stream crossings as an alternative to construction of a new
bridge or span.

(ii) Construction of the bridge abutments shall not
encroach on the bankfull stage of a natural stream.

(iii) Clearance of the lowest part of the span shall be a
minimum of three (3) feet above bankfull stage unless
specifically exempted by the state engineer.

(c) Applications that propose installation of a culvert or
other similar structure will be subject to the following
conditions and requirements:

(i) The applicant shall submit evidence to justify the
infeasibility of constructing a bridge crossing.

(ii) The grade and elevation of the bottom (or floor) of the
culvert shall not change the profile from that of the original
undisturbed streambed, unless the culvert is intended to be used
as a fish barrier.

(iii) The bottom of the culvert should contain natural
streambed material if the natural stream contains a fishery. This
may require installing the culvert flowline below the bed of the
channel or installation of an open bottom culvert.

(iv) The culvert shall be sized to allow passage of flood
flows and in some cases wildlife migration.

(v) The culvert design should include energy dissipation
structures or devices when necessary.

(d) Applications that propose to remove or thin-out living
or dead riparian vegetation will be considered if:

(i) the existing riparian vegetation consists exclusively or
predominantly of non-native plant and tree species, provided
that removal or thinning will not jeopardize the stability of the
stream or impact wildlife habitat; or

(i) the existing vegetation represents a flood threat to
existing buildings or other permanent structures, residential
areas, transportation routes , or established utilities.

(e) Dead vegetation within the channel may be removed
without written authorization by the state engineer provided that
removal can be accomplished by way of manual methods.

(f) Applications that propose to discharge storm water or
waste water into a natural stream channel shall include plans for
treating the water prior to discharge (debris box, skimmer, or
other appropriate method for removing debris or any other
pollutant or constituent which will impair the ecosystem health
of the receiving channel) when water originates from areas
containing potential waste or contaminants. Debris boxes shall
be cleaned or otherwise serviced regularly. Outfall structure
design shall include methods for reducing water velocities and
preventing erosion (keyed-in riprap, flared end-section, baffles,
etc).

(g) Applications that propose to relocate a natural stream
channel will be considered if:

(i) the existing channel is degraded or impaired and
relocating the channel will enhance the natural stream
environment; or

(ii) the existing channel location represents a significant
hazard to existing permanent structures, residential areas,
transportation routes, or established utilities; and other bank
stabilization methods can be shown to be inappropriate or
infeasible for reducing or eliminating the hazard.

(h) Applicants that propose to relocate a natural stream
will be required to submit detailed drawings of the new channel
(plan, cross-section(s), and profile views) and vegetation plans
for the channel and surrounding area. Monitoring of planted
vegetation must be conducted and results reported to the
Division of Water Rights.

(i) Applications that propose to remove beaver dams will
be considered if:

(i) the dam(s) interferes with the operation or maintenance
or threaten the integrity of a bridge, culvert, an authorized man-
made dam, or authorized water diversion works; or

(ii) the presence of the dam(s) causes or may reasonably
be expected to cause flooding of pre-existing developed areas,
buildings, transportation routes, or established utilities; or

(iii) the dam(s) exists in areas of highly erosive soil or
recently authorized stream restoration activities; or

(iv) the presence of the dam(s) represents a detriment to
fish management.

(j) Removal of established beaver dams for the sole
purpose of obtaining impounded water to supplement other
water sources will be reviewed critically.

KEY: stream alterations

May 4, 2004 73-3-29
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R686.  Professional Practices Advisory Commission,
Administration.

R686-103. Professional Practices and Conduct for Utah
Educators.

R686-103-1. Definitions.

A. "Basic Administrative/Supervisory License" means the
initial certificate issued by the Board which permits the holder
to be employed in a public school position which requires
administration or supervision of kindergarten, elementary,
middle, or secondary levels.

B. "Commission" means the Utah Professional Practices
Advisory Commission as defined and authorized under Section
53A-6-301 et seq.

C. "Competent" means an educator who is duly qualified,
is skillful, and meets all the legal requirements of the educator's
position.

D. "Educator" means a licensed person who is paid on the
teachers or administrators salary schedule and whose primary
function is to provide instructional, counseling or administrative
services in the public schools or administrative offices as
assigned.

E. "Inappropriate" means conduct by an educator toward
a student or minor that is unjustifiable because:

(1) the conduct is illegal;

(2) the conduct is inconsistent with Utah State Board of
Education or Commission Administrative Rules; or

(3) the conduct is inconsistent with the special position of
trust of an educator.

F. "Sexual contact" means:

(1) the intentional touching of any sexual or intimate part
of an individual;

(2) causing, encouraging, or permitting an individual to
touch any sexual or intimate part of another; or

(3) any physical conduct of a sexual nature directed at an
individual.

G. "Sexual harassment” means any repeated or
unwarranted verbal or physical advances, sexually explicit
derogatory statements, or sexually discriminatory or explicit
visual material or remarks made or displayed by an individual
which is offensive or objectionable to the recipient or which
causes the recipient discomfort or humiliation.

R686-103-2. Authority and Purpose.

A. This rule is authorized by Section 53A-6-306(1)(a)
which directs the Commission to adopt rules to carry out its
responsibilities under the law.

B. The purpose of this rule is to provide for competent
practices and standards of moral and ethical conduct for
educators in order to serve the needs of Utah students and to
maintain the dignity of the education profession in the state of
Utah.

R686-103-3. Commission Action if a Licensed Educator
Violates the Provisions of Professional Practice and Conduct
for Utah Educators.

A. The individual conduct of a professional educator at all
levels reflects upon the practices, values, integrity and
reputation of the Utah educational profession as a whole.
Violation of this rule may result in the following:

(1) A disciplinary letter that may effect the educator's
ability to obtain employment as an educator;

(2) A letter of reprimand that would be placed in the
educator's certification file and in the personnel file(s) of the
district(s) where the educator is employed or seeks employment;

(3) A designated period of probationary status for a license
holder. The probation may be for a specific or indefinite time
period;

(4) Suspension of the educator's license(s) that would
prevent the educator from practicing education in the state of

Utah or other states during the period of suspension; and

(5) Revocation of the educator's license(s) for a minimum
of five years.

B. This rule does not preclude alternative action by the
Commission consistent with Utah law and Utah State Board of
Education rules warranted under the facts of the case.

R686-103-4. Professionalism in Employment Practices.

An educator acting consistent with professional practices
and standards shall:

A. assist only qualified persons, as defined by Utah law
and Utah State Board of Education rules, to enter or continue in
the education profession;

B. employ only persons qualified or licensed appropriately
for positions, except as provided under R277-511;

C. document professional misconduct of other educators
under the educators' direction as set forth in the law or this rule
and take appropriate action based upon the misconduct. Such
action shall include supervision or termination of employment
when necessary to protect the physical or emotional well-being
of students and employees and to protect the integrity of the
profession, or both;

D. not personally falsify or direct another person to falsify
records or applications of any type;

E. not recommend for employment in another district an
educator who has been disciplined for unprofessional or
unethical conduct or who has not met minimum professional
standards in a current or previous assignment, consistent with
Section 34-42-1;

F. adhere to the terms of a contract or assignment unless
health or emergency issues requires vacating the contract or
assignment. Persons shall in good faith comply with penalty
provisions;

G. accept an educational employment assignment only if
the educator has the appropriate certification required for that
particular employment assignment except as provided for under
R277-511 and shall provide only true and accurate pre-
employment information or documentation;

H. recommend for employment or continuance of
employment only persons who are licensed for the position; and

I.  maintain confidentiality, consistent with the law,
regarding students and colleagues.

J. act consistent with Section 67-16-1 through 14, Utah
Public Employees Ethics Act.

R686-103-5. Competent Practices.

An educator shall:

A. adhere to federal and state laws, State Board of
Education Administrative rules, local board policies and specific
directives from supervisors regarding educational practices at
school and school-related activities; and

B. exercise good judgment and prudence in the educator's
personal life to avoid the impairment of the educator's
professional effectiveness and respect the cultural values and
standards of the community in which the educator practices.

R686-103-6. Competent Practice Related to Students.

An educator shall:

A. develop and follow objectives related to learning,
organize instruction time consistent with those objectives, and
adhere to prescribed subject matters and curriculum.

B. deal with each student in a just and considerate manner.

C. resolve disciplinary problems according to law and
school board policy and local building procedures;

D. maintain confidentiality concerning a student unless a
revelation of confidential information serves the best interest of
the student and serves a lawful purpose;

E. not exclude a student from participating in any
program, deny or grant any benefit to any student on the basis
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ofrace, color, creed, sex, national origin, marital status, political
orreligious beliefs, physical or mental conditions, family, social,
or cultural background, or sexual orientation, and may not
engage in a course of conduct that would encourage a student to
develop a prejudice on these grounds or any others;

F. impart to students principles of good citizenship and
societal responsibility by directed learning as well as by
personal example;

G. cooperate in providing all relevant information and
evidence to the proper authorities in the course of an
investigation by a law enforcement agency or by Child
Protective Services regarding criminal activity. However, an
educator shall be entitled to decline to give evidence against
himself in any such investigation if the same may tend to
incriminate the educator as that term is defined by the Fifth
Amendment of the U.S. Constitution;

H. take appropriate action to prevent student harassment;

I. follow appropriate instructions and protocols in
administering standardized tests to students consistent with
Section 53A-1-608; and

J. supervise students appropriately consistent with district
policy and the age of the student.

R686-103-7. Moral and Ethical Conduct.

An educator shall:

A. not be convicted of domestic violence or abuse,
including physical, sexual, and emotional abuse of any family
member;

B. not be convicted of a stalking crime;

C. not use or distribute illegal drugs, or be convicted of
any crime related to illegal drugs;

D. not be convicted of any illegal sexual conduct;

E. not attend school or school functions under the
influence of'illegal drugs or alcohol, or prescription drugs if the
drug affects the educator's ability to perform regular activities;

F. not participate in sexual, physical, or emotional
harassment or any combination toward any student or co-
worker, nor knowingly allow harassment to continue;

G. not participate in inappropriate sexual contact with a
student or minor;

H. not knowingly fail to protect a student from any
condition detrimental to that student's physical health, mental
health, safety, or learning;

1. not harass or discriminate against a student or co-worker
on the basis of race, color, creed, sex, national origin, marital
status, political or religious beliefs, physical or mental
conditions, family, social, or cultural background, or sexual
orientation;

J. not interfere with the legitimate exercise of political and
civil rights and responsibilities of colleagues or a student acting
consistently with law and district and school policies;

K. not threaten, coerce or discriminate against any fellow
employee, regardless of employment classification, who reports
or discloses to a governing agency actual or suspected violations
of law, educational regulations, or standards;

L. conduct financial business with integrity by honestly
accounting for all funds committed to the educator's charge and
collect and report funds consistent with school and district
policy;

M. not accept gifts or exploit a professional relationship
for gain or advantage that might create the appearance of
impropriety or that may impair professional judgment,
consistent with Section 67-16-1 through 14, Utah Public
Employees Ethics Act; and

N. notuse or attempt to use district or school computers or
information systems in violation of the district's acceptable use
policy for employees or access information that may be
detrimental to young people or inconsistent with the educator's
role model responsibility.

O. avoid not only impropriety but also the appearance of
impropriety in actions towards students and colleagues.

KEY: disciplinary actions, educators
October 16, 2002
Notice of Continuation May 5, 2004

53A-6-306(1)(a)
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R708. Public Safety, Driver License.
R708-10. Classified License System.
R708-10-1. Authority.
This rule is authorized by Section 53-3-401 et seq.

R708-10-2. Specifications for Utah License Classifications.

Class A Commercial Driver - (must be at least 18 years of
age). Every person operating any combination of vehicles over
26,000 Ibs. GVWR (Gross Vehicle Weight Rating) where the
towed unit is more than 10,000 lbs. GVWR.

Class B Commercial Driver - (must be at least 18 years of
age). Every person operating a straight truck or bus (single
vehicle) more than 26,000 Ibs. GVWR or any combination of
vehicles over 26,000 Ibs. GVWR where the towed unit is less
than 10,001 1bs. GVWR.

Class C operator - (must be at least 21 years of age). Every
person operating a vehicle or combination of vehicles less than
26,001 GVWR which transports amounts of hazardous materials
requiring placarding or which transports more than 15 occupants
including the driver, or which is used as a school bus.

All commercial operators (Class A, B, or C), must obtain
a commercial driver license no later than April 1, 1992.

Class D operator - (must be at least 16 years of age). Every
person operating vehicles not defined above except motorcycles.

Class M operator - (must be at least 16 years of age).
Every person operating a two (2) or three (3) wheel motor-
driven cycle designed and registered for highway use.

R708-10-3. Endorsements.
H = Hazardous materials
M = Motorcycle.
N = Tank vehicle.
P = Passengers.
S = School bus. (includes P)
T = Double or triple trailers.
X = Hazardous material and tank combination.
Z = Taxis.

R708-10-4. Restrictions.

A =None.

B = Corrective lenses.

C = Mechanical aid.

D = Prosthetic aid.

E = Automatic transmission.

F = Outside mirror.

G = Daylight only.

I = Limit - other.

J = Other.

K = Restricted to intrastate operation of commercial
vehicles.

L = Restricted to vehicles not equipped with air brakes.

O =90 cc or less motorcycle.

U = a 3 wheel cycle.

V =40 mph or less.

W = medical.

KEY: classified license, licensing
1989 53-3-401 et seq.
Notice of Continuation September 30, 1999
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R710. Public Safety, Fire Marshal.

R710-4. Buildings Under the Jurisdiction of the State Fire
Prevention Board.

R710-4-1. Adoption of Fire Codes.

Pursuant to Title 53, Chapter 7, Section 204, of the Utah
Code Annotated 1953, the Utah Fire Prevention Board adopts
minimum rules for the prevention of fire and for the protection
of'life and property against fire and panic in any publicly owned
building, including all public and private schools, colleges, and
university buildings, and in any building or structure used or
intended for use, as an asylum, hospital, mental hospital,
sanitarium, home for the aged, assisted living facility, children's
home or day care center, or any similar institutional type
occupancy of any capacity; and in any place of assemblage
where fifty (50) or more persons may gather together in a
building, structure, tent, or room, for the purpose of amusement,
entertainment, instruction, or education.

There is further adopted as part of these rules the following
codes which are incorporated by reference:

1.1 National Fire Protection Association (NFPA),
Standard 101, Life Safety Code (LSC), 2003 edition, except as
amended by provisions listed in R710-4-3, et seq. The
following chapters from NFPA, Standard 101 are the only
chapters adopted: Chapter 18 - New Health Care Occupancies;
Chapter 19 - Existing Health Care Occupancies; Chapter 20 -
New Ambulatory Health Care Occupancies; Chapter 21 -
Existing Ambulatory Health Care Occupancies; Chapter 22 -
New Detention and Correctional Occupancies; Chapter 23 -
Existing Detention and Correctional Occupancies; and other
sections referenced within and pertaining to these chapters only.
Wherever there is a section, figure or table in NFPA 101 that
references "NFPA 5000 - Building Construction and Safety
Code", that reference shall be replaced with the "International
Building Code".

1.2 National Fire Protection Association (NFPA),
Standard 13, Installation of Sprinkler Systems, 2002 edition,
except as amended by provisions listed in R710-4-3, et seq.

1.3 National Fire Protection Association (NFPA),
Standard 13R, Installation of Sprinkler Systems - Residential
Occupancies up to and Including Four Stories in Height, 2002
edition, except as amended by provisions listed in R710-4-3, et
seq.

1.4 National Fire Protection Association (NFPA),
Standard 72, National Fire Alarm Code, 2002 edition, except as
amended by provisions listed in R710-4-3, et seq.

1.5 National Fire Protection Association (NFPA),
Standard 70, National Electric Code (NEC), 2002 edition, as
adopted by the Uniform Building Standards Act, Title 58,
Chapter 56, Section 4, Utah Code Annotated 1953. Wherever
there are sections or tables in the International Fire Code (IFC)
that reference "ICC Electrical Standard", the reference to "ICC
Electrical Standard" shall be replaced with "National Electric
Code".

1.6 International Building Code (IBC), 2003 edition, as
published by the International Code Council, Inc. (ICC), and as
adopted under the authority of the Uniform Building Standards
Act, Title 58, Chapter 56, Section 4, Utah Code Annotated 1953
and the Utah Administrative Code, R156-56-701.

1.7 International Fire Code (IFC), 2003 edition, as
published by the International Code Council, Inc. (ICC), except
as amended by provisions listed in R710-4-3, et seq.

1.8 International Mechanical Code (IMC), 2003 edition,
as published by the International Code Council, Inc., and as
adopted under the authority of the Uniform Building Standards
Act, Title 58, Chapter 56, Section 4, Utah Code Annotated 1953
and the Utah Administrative Code, R156-56-701.

1.9 International Fuel Gas Code (IFGC), 2003 edition, as
published by the International Code Council, and as adopted
under the authority of the Uniform Building Standards Act, Title

58, Chapter 56, Section 4, Utah Code Annotated 1953 and the
Utah Administrative Code, R156-56-701.

1.10 International Plumbing Code (IPC), 2003 edition, as
published by the International Code Council, Inc., and as
adopted under the authority of the Uniform Building Standards
Act, Title 58, Chapter 56, Section 4, Utah Code Annotated 1953
and the Utah Administrative Code, R156-56-701.

1.11 Copies of the above codes are on file in the Office of
Administrative Rules and the State Fire Marshal.

R710-4-2. Definitions.

2.1 "Appreciable Depth" means a depth greater that 1/4
inch.

2.2 "Authority Having Jurisdiction (AHJ)" means the State
Fire Marshal, his authorized deputies, or the local fire
enforcement authority.

2.3 "AWWA" means American Water Works Association.

2.4 "Board" means Utah Fire Prevention Board.

2.5 "Bureau of Fire Prevention or Fire Prevention Bureau"
means the AHJ.

2.6 "Fire Chief or Chief of the Department" means the
AHIJ.

2.7 "Fire Department" means the AHJ.

2.8 "Fire Marshal" means the AHJ.

2.9 "Fire Officer" means the State Fire Marshal, the state
fire marshal's deputies, the fire chief or fire marshal of any
county, city, or town fire department, the fire officer of any fire
district or special service district organized for fire protection
purposes is the AHJ.

2.10 "IBC" means International Building Code.

2.11 "ICC" means International Code Council, Inc.

2.12 "IFC" means International Fire Code.

2.13 "IFGC" means International Fuel Gas Code.

2.14 "IMC" means International Mechanical Code.

2.15 "IPC" means International Plumbing Code.

2.16 "LSC" means Life Safety Code.

2.17 "NEC" means National Electric Code.

2.18 "NFPA" means National Fire Protection Association.

2.19 "SFM" means State Fire Marshal.

2.20 "UCA" means Utah State Code Annotated 1953 as
amended.

R710-4-3. Amendments and Additions.

3.1 Administration

3.1.1 [IFC, Chapter 1, Section 102.3 is deleted and
rewritten and follows: No change shall be made in the use or
occupancy of any structure that would place the structure in a
different division of the same group or occupancy or in a
different group of occupancies, unless such structure maintains
areasonable level of fire and life safety and the change to use or
occupancy does not create a distinct hazard to life or property as
determined by the AHJ.

3.1.2 IFC, Chapter 1, Section 102.4 is deleted and
rewritten as follows: The design and construction of new
structures shall comply with the International Building Code.
Repairs, alterations and additions to existing structures are
allowed when such structure maintains a reasonable level of fire
and life safety and the change does not create a distinct hazard
to life or property as determined by the AHJ.

3.1.3 IFC, Chapter 1, Section 102.5 is deleted and
rewritten as follows: The construction, alteration, repair,
enlargement, restoration, relocation or movement of existing
buildings or structures that are designated as historic buildings
are allowed when such historic structures maintains a reasonable
level of fire and life safety and the change does not create a
distinct hazard to life or property as determined by the AHJ.

3.2 Definitions

3.2.1 IFC, Chapter 2, Section 202, Educational Group E,
Day care is amended as follows: On line three delete the word
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"five" and replace it with the word "four".

3.2.2 TFC, Chapter 2, Section 202, Institutional Group I-1
is amended to add the following: On line nine add "type 1" in
front of the words "assisted living facilities".

3.2.3 IFC, Chapter 2, Section 202, Institutional Group -2
is amended as follows: On line three delete the word "five" and
replace it with the word "three". On line eight after the words
"detoxification facilities" delete the rest of the paragraph, and
add the following: "ambulatory surgical centers with two or
more operating rooms where care is less than 24 hours and type
2 assisted living facilities. Type 2 assisted living facilities with
five or fewer persons shall be classified as a Group R-4. Type
2 assisted living facilities with at least six and not more than 16
residents shall be classified as a Group I-1 facility.

3.2.4 TIFC, Chapter 2, Section 202, Institutional Group 1-2,
Child care facility is amended as follows: On line two delete the
word "five" and replace it with the word "four".

3.2.5 IFC, Chapter 2, Section 202, Institutional Group I-4
day care facilities, Child care facility is amended as follows: On
line three delete the word "five" and replace it with the word
"four". Also on line two of the Exception delete the word "five"
and replace it with the word "four".

3.3 Fire Drills

3.3.1 IFC, Chapter 4, Section 405.2, Table 405.2, is
amended to add the following footnotes:

c. Secondary schools in Group E occupancies shall have
a fire drill conducted at least every two months, to a total of four
fire drills during the nine-month school year. The first fire drill
shall be conducted within the first two weeks of the school year.

d. A-3 occupancies in academic buildings of institutions
of higher learning are required to have one fire drill per year,
provided the following conditions are met:

1. The building has a fire alarm system in accordance with
Section 907.2.

2. The rooms classified as assembly, shall have fire safety
floor plans as required in Section 404.3.2(4) posted.

3. The building is not classified a high-rise building.

4. The building does not contain hazardous materials over
the allowable quantities by code.

3.4 Door Closures

3.4.1 IFC, Chapter 7, Section 703.2. Add the following
Exception. In Group E Occupancies, where the corridor serves
an occupant load greater than 30 and the building does not have
an automatic fire sprinkler system installed, the door closures
may be of the friction hold-open type on classrooms doors with
a rating of 20 minutes or less only.

3.5 Automatic Fire Sprinkler Systems and Commercial
Cooking Operations

3.5.1 Inspection and Testing of Automatic Fire Sprinkler
Systems

The owner or administrator of each building shall insure
the inspection and testing of water based fire protection systems
as required in IFC, Chapter 9, Section 901.6.

3.5.2 IFC, Chapter 9, Section 903.2.9 is amended to add
the following: Exception: Group R-4 fire areas not more than
4500 gross square feet and not containing more than 16
residents, provided the building is equipped throughout with an
approved fire alarm system that is interconnected and receives
its primary power from the building wiring and a commercial
power system.

3.5.3 IFC, Chapter 9, Section 903.6 is amended to add the
following subsection: 903.6.2 Commercial cooking operation
suppression.  Automatic fire sprinkler systems protecting
commercial kitchen exhaust hood and duct systems with
appliances that generate appreciable depth of cooking oils shall
be replaced with a UL300 listed system by May 1, 2004.

3.5.4 Water Supply Analysis

3.5.4.1 For proposed construction in both sprinklered and
unsprinklered occupancies, the owner or architect shall provide

an engineer's water supply analysis evaluating the available
water supply.

3.5.4.2 The owner or architect shall provide the water
supply analysis during the preliminary design phase of the
proposed construction.

3.5.4.3 The water analysis shall be representative of the
supply that may be available at the time of a fire as required in
NFPA, Standard 13, Appendix A-9-2.1.

3.6 Alternative Automatic Fire-Extinguishing Systems

3.6.1 IFC, Chapter 9, Section 903.6 is amended to add the
following subsection: 903.6.3 Dry chemical hood system
suppression. Existing automatic fire-extinguishing systems
using dry chemical that protect commercial kitchen exhaust
hood and duct systems shall be removed and replaced with a
UL300 listed system by January 1, 2006 or before that date
when any of the following occurs: 1) Six year internal
maintenance service; 2) Recharge; 3) Hydrostatic test date as
indicated on the manufacturers date of the cylinders; or 4)
Reconfiguring of the system piping.

3.6.2 TFC, Chapter 9, Section 903.6 is amended to add the
following subsection: 903.6.4 Wet chemical hood system
suppression. Existing wet chemical fire-extinguishing systems
not UL300 listed and protecting commercial kitchen exhaust
hood and duct systems shall be removed, replaced or upgraded
to a UL300 listed system by January 1, 2006 or before that date
when any of the following occurs: 1) Six year internal
maintenance service; 2) Recharge; 3) Hydrostatic test date as
indicated on the manufacturers date of the cylinder; or 4)
Reconfiguration of the system piping.

3.7 Fire Alarm Systems

3.7.1 General Provisions

3.7.1.1 Fire alarm system construction documents
submitted to the AHJ shall include those items required in IFC,
Chapter 9, Section 907.1.1.

3.7.2 Required Installations

3.7.2.1 Fire alarm systems shall be provided as required in
IFC, Chapter 9, Section 907, and LSC Chapters as adopted, and
in other rules promulgated by the Board.

3.7.2.2 All state-owned buildings, college and university
buildings, other than institutional, with an occupant load of 100
or more, all schools with an occupant load of 50 or more, shall
have an approved fire alarm system with the following features:

3.7.2.2.1 Products-of-combustion smoke detectors shall be
installed throughout all corridors and spaces open to the
corridor at the maximum prescribed spacing of thirty feet on
center and no more than fifteen feet from the walls or as
required in NFPA, Standard 72, Section 5.3.

3.72.22 In other than fully sprinklered buildings,
automatic detectors shall be installed in each enclosed space,
other than corridors, at maximum prescribed spacing as
specified in NFPA, Standard 72, or by their listing.

3.7.2.2.3 Manual fire alarm boxes shall be provided as
required. In public and private elementary and secondary
schools, manual fire alarm boxes shall be provided in the boiler
room, kitchen, and main administrative office of each building,
and any other areas as determined by the AHJ.

3.7.2.2.4 The fire alarm system shall be connected to a
proprietary panel, where provided within the complex.

3.7.3 Main Panel

3.7.3.1 An approved key plan drawing and operating
instructions shall be posted at the main fire alarm panel which
displays the location of all alarm zones and if applicable, device
addresses.

3.7.3.2 The main panel shall be located in a normally
attended area such as the main office or lobby. Location of the
Main Panel other than as stated above, shall require the review
and authorization of the SFM. Where location as required
above is not possible, an electronically supervised remote
annunciator from the main panel shall be located in a supervised
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area of the building. The remote annunciator shall visually
indicate system power status, alarms for each zone, and give
both a visual and audible indication of trouble conditions in the
system. All indicators on both the main panel and remote
annunciator shall be adequately labeled.

3.7.4 System Wiring

3.7.4.1 System Wiring shall be in accordance with the
following:

3.7.4.1.1 The Initiating Device circuits (IDC) shall be
Style D as defined in NFPA, Standard 72.

3.7.4.1.2 The Indicating Appliance circuits (IAC) shall be
Style Z as defined in NFPA, Standard 72.

3.7.4.1.3 Signaling line circuits shall be Style 6 or 7 as
defined in NFPA, Standard 72.

3.7.4.2 Alljunction boxes shall be adequately identified as
part of the fire alarm system. Covers for the concealed boxes
shall be painted red.

3.7.5 System Devices

All equipment and devices shall be listed and/or labeled by
a nationally recognized testing laboratory for fire alarm use.

3.7.6 Fan Shut Down

3.7.6.1 The fan shut down relay(s) in the air handling
equipment shall be normally energized, and connected through
and controlled by a normally closed contact in the fire alarm
panel, or a normally closed contact of a remote relay under
supervision by the main panel. The relays will transfer on
alarm, and shall not restore until the panel is reset.

3.7.6.2 Duct detectors required by the IMC, shall be
interconnected, and compatible with the fire alarm system.

3.7.7 Inspection and Testing

The owner or administrator of each building shall insure
maintenance and testing of fire alarm systems as required in
IFC, Chapter 9, Section 901.6. A written log, verifying these
tests, shall be kept on file for inspection by the AHIJ.

3.8 Retroactive Installation of Automatic Fire Alarm
Systems

3.8.1 [IFC, Chapter 9, Sections 907.3.1.1, 907.3.1.2,
907.3.1.3,907.3.1.4 and 907.3.1.9 is deleted.

3.9 Fireworks

3.9.1 IFC, Chapter 33, Section 3301.1.3, Exception 4 is
amended to add the following sentence: Fireworks are permitted
as allowed in UCA 53-7-220 and UCA 11-3-1.

3.10 Flammable and Combustible Liquids

3.10.1 IFC, Chapter 34, Section 3406.1 is amended to add
the following special operation: 8. Sites approved by the AHJ.

3.10.2 IFC, Chapter 34, Section 3406.2 is amended to add
the following: On line two after the word "sites" add the words
"and sites approved by the AHJ". On line five after the words
"borrow pits" add the words "and sites approved by the AHJ".

3.11 Health Care Facilities

3.11.1 LSC Chapters 18, 19,20 and 21, Sections 18.1.2.4,
19.1.2.4, 20.1.2.2 and 21.1.2.2 (Exiting Through Adjoining
Occupancies) exception is deleted.

3.11.2 LSC Chapter 19, Section 19.3.6.1, (Rooms Allowed
open to Corridor) exceptions No. 1, No. 5, No. 6, and No. 8 are
deleted.

3.12 Time Out and Seclusion Rooms

3.12.1 Time Out and Seclusion Rooms are allowed in
occupancies fully protected by an automatic fire sprinkler
system and fire alarm system.

3.12.2 A vision panel shall be provided in the room door
for observation purposes.

3.12.3 Time Out and Seclusion Room doors may be fitted
with a lock which is not releasable from the inside provided the
lock automatically releases by the operation of the fire alarm
system or power outage.

3.12.4 Time Out and Seclusion Rooms shall be located
where a responsible adult can maintain visual monitoring of the
person and room.

R710-4-4. Repeal of Conflicting Board Actions.

All former Board actions, or parts thereof, conflicting or
inconsistent with the provisions of this Board action or of the
codes hereby adopted, are hereby repealed.

R710-4-5. Validity.

The Board hereby declares that should any section,
paragraph, sentence, or word of this Board action, or of the
codes hereby adopted, be declared, for any reason, to be invalid,
it is the intent of the Board that it would have passed all other
portions of this Board action, independent of the elimination
here from of any such portion as may be declared invalid.

R710-4-6. Conflicts.

In the event where separate requirements pertain to the
same situation in the same code, or between different codes as
adopted, the more restrictive requirement shall govern, as
determined by the AHJ, or his authorized representative.

R710-4-7. Adjudicative Proceedings.

7.1 All adjudicative proceedings performed by the agency
shall proceed informally as set forth herein and as authorized by
UCA, Sections 63-46b-4 and 63-46b-5.

7.2 A person may request a hearing on a decision made by
the AHJ, by filing an appeal to the Board within 20 days after
receiving final decision from the AHJ.

7.3 All adjudicative proceedings, other than criminal
prosecution, taken by the AHJ to enforce the Utah Fire
Prevention and Safety Act, and these rules, shall commence in
accordance with UCA, Section 63-46b-3.

7.4 The Board shall act as the hearing authority, and shall
convene as an appeals board after timely notice to all parties
involved.

7.5 The Board shall direct the SFM to issue a signed order
to the parties involved giving the decision of the Board within
a reasonable time of the hearing pursuant to UCA, Section 63-
46b-5(i).

7.6 Reconsideration of the Board's decision may be
requested in writing within 20 days of the date of the decision
pursuant to UCA, Section 63-46b-13.

7.7 Judicial review of all final Board actions resulting
from informal adjudicative proceedings is available pursuant to
UCA, Section 63-46b-15.

KEY: fire prevention, public buildings
May §, 2004
Notice of Continuation June 12, 2002
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R710. Public Safety, Fire Marshal.
R710-9. Rules Pursuant to the Utah Fire Prevention Law.
R710-9-1. Title, Authority, and Adoption of Codes.

1.1 These rules shall be known as the "Rules Pursuant to
the Utah Fire Prevention Law", and may be cited as such, and
will be hereafter referred to as "these rules".

1.2 These rules are promulgated in accordance with Title
53, Chapter 7, Section 204, Utah Code Annotated 1953, as
amended.

1.3 These rules are adopted by the Utah Fire Prevention
Board to provide minimum rules for safeguarding life and
property from the hazards of fire and explosion, for board
meeting conduct, procedures to amend incorporated references,
establish several board subcommittees, establish a Fire Service
Education Administrator and Fire Education Program
Coordinator, enforcement of the rules of the State Fire Marshal,
establish rules for the Utah Fire and Rescue Academy, and
deputizing Special Deputy State Fire Marshals.

1.4 There is adopted as part of these rules the following
code which is incorporated by reference:

1.4.1 International Fire Code (IFC), 2003 edition,
excluding appendices, as promulgated by the International Code
Council, Inc., except as amended by provisions listed in R710-
9-6, et seq.

1.5 There is further adopted as part of these rules the
following codes which are also incorporated by reference and
supercede the adopted standards listed in the International Fire
Code, 2003 edition, Chapter 45, Referenced Standards, as
follows:

1.5.1 National Fire Protection Association (NFPA), NFPA
10, Standard for Portable Fire Extinguishers, 2002 edition,
except as amended by provisions listed in R710-9-6, et seq.

1.5.2 National Fire Protection Association (NFPA), NFPA
13, Standard for Installation of Sprinkler Systems, 2002 edition,
except as amended by provisions listed in R710-9-6, et seq.

1.5.3 National Fire Protection Association (NFPA), NFPA
13D, Standard for the Installation of Sprinkler Systems in One
and Two Family Dwellings and Manufactured Homes, 2002
edition, except as amended by provisions listed in R710-9-6, et
seq.

1.5.4 National Fire Protection Association (NFPA), NFPA
13R, Standard for the Installation of Sprinkler Systems in
Residential Occupancies up to and including Four Stories in
Height, 2002 edition, except as amended by provisions listed in
R710-9-6, et seq.

1.5.5 National Fire Protection Association (NFPA), NFPA
70, National Electric Code, 2002 edition, as adopted by the
Uniform Building Standards Act, Title 58. Chapter 56, Section
4, Utah Code Annotated 1953 and the Utah Administrative
Code R156-56-701. Wherever there is a section, figure or table
in the International Fire Code (IFC) that references "ICC
Electrical Standard", that reference shall be replaced with
"National Electric Code".

1.5.6 National Fire Protection Association (NFPA), NFPA
72, National Fire Alarm Code, 2002 edition, except as amended
in provisions listed in R710-9-6, et seq.

1.5.7 National Fire Protection Association (NFPA), NFPA
101, Life Safety Code, 2003 edition, except as amended in
provisions listed in R710-9-6, et seq. Wherever there is a
section, figure or table in NFPA 101 that references "NFPA
5000 - Building Construction and Safety Code", that reference
shall be replaced with the "International Building Code".

1.5.8 National Fire Protection Association (NFPA), NFPA
160, Standard for Flame Effects Before an Audience, 2001
edition, except as amended by provisions listed in R710-9-6, et
seq.

1.6 National Fire Protection Association (NFPA), NFPA
96, Standard for Ventilation Control and Fire Protection of
Commercial Cooking Operations, 2001 edition, except as

amended by provisions listed in R710-9-6, et seq.

1.7 National Fire Protection Association (NFPA), NFPA
1403, Standard on Live Fire Training Evolutions, 2002 edition,
except as amended by provisions in R710-9-6, et seq.

R710-9-2. Definitions.

2.1 "Academy" means Utah Fire and Rescue Academy.

2.2 "Academy Director" means the Director of the Utah
Fire and Rescue Academy.

2.3 "Administrator" means Fire Service Education
Administrator.

2.4 "Appreciable Depth" means a depth greater than 1/4
inch.

2.5 "Authority Having Jurisdiction (AHJ)" means the State
Fire Marshal, his authorized deputies, or the local fire
enforcement authority.

2.6 "Board" means Utah Fire Prevention Board.

2.7 "Career Firefighter" means one whose primary
employment is directly related to the fire service.

2.8 "Certification Council" means Utah Fire Service
Certification Council.

2.9 "Coordinator" means Fire Education Program
Coordinator.

2.10 "Division" means State Fire Marshal.

2.11 "ICC" means International Code Council, Inc.

2.12 "IFC" means International Fire Code.

2.13 "Institutional occupancy" means asylums, mental
hospitals, hospitals, sanitariums, homes for the aged, residential
health care facilities, children's homes or institutions, or any
similar institutional occupancy.

2.14 "LFA" means Local Fire Authority.

2.15 "NFPA" means National Fire Protection Association.

2.16 "Place of assembly" means where 50 or more people
gather together in a building, structure, tent, or room for the
purpose of amusement, entertainment, instruction, or education.

2.17 "Plan" means Fire Academy Strategic Plan.

2.18 "SFM" means State Fire Marshal or authorized
deputy.

2.19 "Standards Council" means Fire Service Standards
and Training Council.

2.20 "Sub-Committee" means Fire Prevention Board
Budget Sub-Committee or Amendment Sub-Committee.

2.21 "UCA" means Utah Code Annotated, 1953.

2.22 "Volunteer/Part-Paid Firefighter" means one whose
primary employment is not directly related to the fire service.

R710-9-3. Conduct of Board Members and Board Meetings.

3.1 Board meetings shall be presided over and conducted
by the chairman and in his absence the vice chairman or the
chairman's designee.

3.2 A quorum shall be required to approve any action of
the Board.

3.3 The chairman of the Board and Board members shall
be entitled to vote on all issues considered by the Board. A
Board member who declares a conflict of interest or where a
conflict of interest has been determined, shall not vote on that
particular issue.

34 Meetings of the Board shall be conducted in
accordance with an agenda, which shall be submitted to the
members by the division, not less that 21 days before the
regularly scheduled Board meetings.

3.5 Public notice of Board meetings shall be made by the
Division as prescribed in UCA Section 52-4-6.

3.6 The division shall provide the Board with a secretary
who shall prepare minutes and shall perform all secretarial
duties necessary for the Board to fulfill its responsibility. The
minutes of Board meetings shall be completed and sent to Board
members at least 14 days prior to the scheduled Board meeting.

3.7 A Board members standing on the Board shall come
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under review after two unexcused absences in one year from
regularly scheduled board meetings. The Board members name
shall be submitted to the governors office for status review.

R710-9-4. Deputizing Persons to Act as Special Deputy State
Fire Marshals.

4.1 Special deputy state fire marshals may be appointed by
the SFM to positions of expertise within the regular scope of the
Fire Marshal's Office.

4.2 Pursuant to Section 53-7-101 et seq., special deputy
state fire marshals may also be appointed to assist the Fire
Marshal's Office in establishing and maintaining minimum fire
prevention standards in those occupancy classifications listed in
the International Fire Code.

4.3 Special deputy state fire marshals shall be appointed
after review by the State Fire Marshal in regard to their
qualifications and the overall benefit to the Office of the State
Fire Marshal.

4.4 Special deputy state fire marshals shall be appointed by
completing an oath and shall be appointed for a specific period
of time.

4.5 Special deputy state fire marshals shall have a picture
identification card and shall carry that card when performing
their assigned duties.

R710-9-5. Procedures to Amend the International Fire
Code.

5.1 All requests for amendments to the IFC shall be
submitted to the division on forms created by the division, for
presentation to the Board at the next regularly scheduled Board
meeting.

5.2 Requests for amendments received by the division less
than 21 days prior to any regularly scheduled meeting of the
Board may be delayed in presentation until the next regularly
scheduled Board meeting.

5.3 Upon presentation of a proposed amendment, the
Board shall do one of the following:

5.3.1 accept the proposed amendment as submitted or as
modified by the Board;

5.3.2 reject the proposed amendment;

5.3.3 submit the proposed amendment to the Board
Amendment Subcommittee for further study; or

5.3.4 return the proposed amendment to the requesting
agency, accompanied by Board comments, allowing the
requesting agency to resubmit the proposed amendment with
modifications.

5.4 The Board Amendment Subcommittee shall report its
recommendation to the Board at the next regularly scheduled
Board meeting.

5.5 The Board shall make a final decision on the proposed
amendment at the next Board meeting following the original
submission.

5.6 The Board may reconsider any request for amendment,
reverse or modify any previous action by majority vote.

5.7 When approved by the Board, the requesting agency
shall provide to the division within 45 days, the completed
ordinance.

5.8 The division shall maintain a list of amendments to the
IFC that have been granted by the Board.

5.9 The division shall make available to any person or
agency copies of the approved amendments upon request, and
may charge a reasonable fee for multiple copies in accordance
with the provisions of UCA, 63-2-203.

R710-9-6. Amendments and Additions.

The following amendments and additions are hereby
adopted by the Board for application statewide:

6.1 Administration

6.1.1 IFC, Chapter 1, Section 102.3 is deleted and

rewritten as follows: No change shall be made in the use or
occupancy of any structure that would place the structure in a
different division of the same group or occupancy or in a
different group of occupancies, unless such structure maintains
areasonable level of fire and life safety and the change to use or
occupancy does not create a distinct hazard to life or property as
determined by the AHJ.

6.1.2 IFC, Chapter 1, Section 102.4 is deleted and
rewritten as follows: The design and construction of new
structures shall comply with the International Building Code.
Repairs, alterations and additions to existing structures are
allowed when such structure maintains a reasonable level of fire
and life safety and the change does not create a distinct hazard
to life or property as determined by the AHJ.

6.1.3 IFC, Chapter 1, Section 102.5 is deleted and
rewritten as follows: The construction, alteration, repair,
enlargement, restoration, relocation or movement of existing
buildings or structures that are designated as historic buildings
are allowed when such historic structures maintains a reasonable
level of fire and life safety and the change does not create a
distinct hazard to life or property as determined by the AHJ.

6.1.4 IFC, Chapter, 1, Section 102.4 is amended as
follows: On line three after the words "Building Code." add the
following sentence: "The design and construction of detached
one- and two-family dwellings and multiple single-family
dwellings (town houses) not more than three stories above grade
plane in height with a separate means of egress and their
accessory structures shall comply with the International
Residential Code."

6.1.5 IFC, Chapter 1, Section 109.2 is amended as
follows: On line three after the words "is in violation of this
code," add the following "or other pertinent laws or ordinances".

6.2 Definitions

6.2.1 TFC, Chapter 2, Section 202, Educational Group E,
Day care is amended as follows: On line three delete the word
"five" and replace it with the word "four".

6.2.2 IFC, Chapter 2, Section 202, Institutional Group I,
Group I-1 is amended to add the following: Add "Type 1" in
front of the words "Assisted living facilities".

6.2.3 IFC, Chapter 2 Section 202, Institutional Group I,
Group I-2 is amended as follows: On line three delete the word
"five" and replace it with the word "three".  After
"Detoxification facilities" delete the rest of the paragraph, and
add the following: "Ambulatory surgical centers with two or
more operating rooms where care is less than 24 hours,
Outpatient medical care facilities for ambulatory patients
(accommodating more than five such patients in each tenant
space) which may render the patient incapable of unassisted
self-preservation, and Type 2 assisted living facilities. Type 2
assisted living facilities with five or fewer persons shall be
classified as a Group R-4. Type 2 assisted living facilities with
at least six and not more than 16 residents shall be classified as
a Group I-1 facility.

6.2.4 IFC, Chapter 2, Section 202, Institutional Group I,
Group I-4, day care facilities, Child care facility is amended as
follows: On line three delete the word "five" and replace it with
the word "four". Also on line two of the Exception after Child
care facility delete the word "five" and replace it with the word
"four".

6.2.5 IFC, Chapter 2, Section 202 General Definitions,
Occupancy Classification, Residential Group R-1 is amended to
add the following: Exception: Boarding houses
accommodating 10 persons or less shall be classified as
Residential Group R-3.

6.2.6 IFC, Chapter 2, Section 202 General Definitions,
Occupancy Classification, Residential Group R-2 is amended to
add the following: Exception: Boarding houses
accommodating 10 persons or less shall be classified as
Residential Group R-3.
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6.3 General Precautions Against Fire

6.3.1 IFC, Chapter 3, Section 304.1.2 is amended to delete
the following sentence: "Vegetation clearance requirements in
urban-wildland interface areas shall be in accordance with the
International Urban/Wildland Interface Code."

6.3.2 IFC, Chapter 3, Section 311.1.1 is amended as
follows: On line ten delete the words "International Property
Maintenance Code and the" from this section.

6.4 Elevator Recall and Maintenance

6.4.1 IFC, Chapter 6, Section 607.3 is deleted and
rewritten as follows: Firefighter service keys shall be kept in a
"Supra - Stor-a-key" elevator key box or similar box with
corresponding key system that is adjacent to the elevator for
immediate use by the fire department. The key box shall contain
one key for each elevator and one key for lobby control.

6.5 Building Services and Systems

6.5.1 IFC, Chapter 6, Section 610.1 is amended to add the
following: On line three after the word "Code" add the words
"and NFPA 96".

6.6 Record Drawings

6.6.1 IFC, Chapter 9, Section 901.2.1 is amended to add
the following: The code official has the authority to request
record drawings ("as builts") to verify any modifications to the
previously approved construction documents.

6.6.2 IFC, Chapter 9, Section 902.1 Definitions, RECORD
DRAWINGS is deleted and rewritten as follows: Drawings ("as
builts") that document all aspects of a fire protection system as
installed.

6.7 Fire Protection Systems

6.7.1 Inspection and Testing of Automatic Fire Sprinkler
Systems

The owner or administrator of each building shall insure
the inspection and testing of water based fire protection systems
as required in IFC, Chapter 9, Section 901.6.

6.7.2 IFC, Chapter 9, Section 903.2.7 Group R, is
amended to add the following: Exception: Detached one- and
two-family dwellings and multiple single-family dwellings
(townhouses) constructed in accordance with the International
Residential Code for one- and two-family dwellings.

6.7.3 TFC, Chapter 9, Section 903.2.7 is amended to add
the following: Exception: Group R-4 fire areas not more than
4500 gross square feet and not containing more than 16
residents, provided the building is equipped throughout with an
approved fire alarm system that is interconnected and receives
its primary power from the building wiring and a commercial
power system.

6.7.4 TFC, Chapter 9, Section 903.6 is amended to add the
following subsection: 903.6.2 Commercial cooking operation
suppression.  Automatic fire sprinkler systems protecting
commercial kitchen exhaust hood and duct systems with
appliances that generate appreciable depth of cooking oils shall
be replaced with a UL300 listed system by May 1, 2004.

6.7.5 TFC, Chapter 9, Section 903.6 is amended to add the
following subsection: 903.6.3 Dry chemical hood system
suppression. Existing automatic fire-extinguishing systems
using dry chemical that protect commercial kitchen exhaust
hood and duct systems shall be removed and replaced with a
UL300 listed system by January 1, 2006 or before that date
when any of the following occurs: 1) Six year internal
maintenance service; 2) Recharge; 3) Hydrostatic test date as
indicated on the manufacturers date of the cylinders; or 4)
Reconfiguration of the system piping.

6.7.6 IFC, Chapter 9, Section 903.6 is amended to add the
following subsection: 903.6.4 Wet chemical hood system
suppression. Existing wet chemical fire-extinguishing systems
not UL300 listed and protecting commercial kitchen exhaust
hood and duct systems shall be removed, replaced or upgraded
to a UL300 listed system by January 1, 2006 or before that date
when any of the following occurs: 1) Six year internal

maintenance service; 2) Recharge; 3) Hydrostatic test date as
indicated on the manufacturer date of the cylinder; or 4)
Reconfiguration of the system piping.

6.7.7 TIFC, Chapter 9, Section 903.6 is amended to add the
following subsection: 903.6.5 Group A-2 occupancies. An
automatic fire sprinkler system shall be provided throughout
Group A-2 occupancies where indoor pyrotechnics are used.

6.7.8 NFPA, Standard 10, Section 6.2.1 is amended to add
the following sentence: The use of a supervised listed electronic
monitoring system shall be permitted to satisfy the 30 day fire
extinguisher interval inspection requirement.

6.8 Backflow Protection

6.8.1 The potable water supply to automatic fire sprinkler
systems and standpipe systems shall be protected against
backflow in accordance with the International Plumbing Code
as amended in the Utah Administrative Code, R156-56-707.

6.9 Retroactive Installations of Automatic Fire Alarm
Systems in Existing Buildings

6.9.1 TFC, Chapter 9, Sections 907.3.1.1, 907.3.1.2,
907.3.1.3, 907.3.1.4, 907.3.1.5, 907.3.1.6, 907.3.1.7, and
907.3.1.8 are deleted.

6.10 Smoke Alarms

6.10.1 IFC, Chapter 9, Section 907.3.2 is amended to add
the following: On line three after the word "occupancies" add
"and detached one- and two-family dwellings and multiple
single-family dwellings (townhouses)".

6.10.2 IFC, Chapter 9, Section 907.3.2.3 is amended to
add the following: On line one after the word "occupancies" add
"and detached one- and two-family dwellings and multiple
single-family dwellings (townhouses)".

6.11 Means of Egress

6.11.1 IFC, Chapter 10, Section 1009.3 is amended as
follows: On line six of Exception 5 delete "7.75" and replace it
with "8". On line seven of Exception 5 delete "10" and replace
it with "9".

6.11.2 IFC, Chapter 10, Section 1009.11, Exception 4 is
deleted and replaced with the following: 4. In occupancies in
Group R-3, as applicable in Section 101.2 and in occupancies
in Group U, which are accessory to an occupancy in Group R-3,
as applicable in Section 101.2, handrails shall be provided on at
least one side of stairways consisting of four or more risers.

6.11.3 TFC, Chapter 10, Section 1009.11.3 is amended to
add the following: Exception: Non-circular handrails serving an
individual unit in a Group R-1, Group R-2 or Group R-3
occupancy shall be permitted to have a maximum cross sectional
dimension of 3.25 inches (83 mm) measured 2 inches (51mm)
down from the top of the crown. Such handrail is required to
have an indention on both sides between 0.625 inch (16mm)
and 1.5 inches (38mm) down from the top or crown of the cross
section. The indentation shall be a minimum of 0.25 inch
(6mm) deep on each side and shall be at least 0.5 (13mm) high.
Edges within the handgrip shall have a minimum radius of
0.0625 inch (2mm). The handrail surface shall be smooth with
no cusps so as to avoid catching clothing or skin.

6.11.4 IFC, Chapter 10, Section 1012.2 is amended to add
the following exception: 3. For occupancies in Group R-3 and
within individual dwelling units in occupancies in Grouop R-2,
as applicable in Section 101.2, guards shall form a protective
barrier not less than 36 inches (914mm).

6.11.5 TFC, Chapter 10, Section 1027.2 is amended to add
the following: On line five after the word "fire" add the words
"and building".

6.12 Fireworks

6.12.1 TFC, Chapter 33, Section 3301.1.3 is amended to
add the following Exception: 10. The use of fireworks for
display and retail sales is allowed as set forth in UCA 53-7-220
and UCA 11-3-1.

6.13 Flammable and Combustible Liquids

6.13.1 IFC, Chapter 34, Section 3404.4.3 is amended as
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follows: Delete 3403.6 on line three and replace it with 3403 .4.
6.14 Liquefied Petroleum Gas
6.14.1 IFC, Chapter 38, Section 3809.12, is amended as
follows: Delete 20 from line three and replace it with 10.

R710-9-7. Fire Advisory and Code Analysis Committee.

7.1 There is created by the Board a Fire Advisory and
Code Analysis Committee whose duties are to provide direction
to the Board in the matters of fire prevention and building
codes.

7.2 The committee shall serve in an advisory position to
the Board, members shall be appointed by the Board, shall serve
for a term of three years, and shall consist of the following
members:

7.2.1 A member of the State Fire Marshal's Office.

7.2.2 The Code Committee Chairman of the Fire Marshal's
Association of Utah.

7.2.3 A fire marshal from a local fire department.

7.2.4 A fire inspector or fire officer involved in fire
prevention duties.

7.2.5 The Chief Elevator Inspector from the Utah Labor
Commission.

7.2.6 A member appointed at large.

7.3 This committee shall join together with the Uniform
Building Code Commission Fire Protection Advisory
Committee to form the Unified Code Analysis Council.

7.4 The Council shall meet as directed by the Board or as
directed by the Building Codes Commission or as needed to
review fire prevention and building code issues that require
definitive and specific analysis.

7.5 The Council shall select one of it's members to act in
the position of chair and another to act as vice chair. The chair
and vice chair shall serve for one year terms on a calendar year
basis. Elections for chair and vice chair shall occur at the
meeting conducted in the last quarter of the calendar year.

7.6 The chair or vice chair of the council shall report to the
Board or Building Codes Commission recommendations of the
Council with regard to the review of fire and building codes.

R710-9-8. Fire Service Education Administrator and Fire
Education Program Coordinator.

8.1 There is created by the Board a Fire Service Education
Administrator for the State of Utah. This Administrator shall be
the State Fire Marshal.

8.2 The Administrator shall oversee statewide fire service
education of all personnel receiving training monies from the
Fire Academy Support Account.

8.2.1 The Administrator shall oversee fire service
education in fire suppression, fire prevention, fire
administration, operations, hazardous materials, rescue, fire
investigation, and public fire education in the State of Utah.

8.3 The Administrator shall dedicate sufficient time and
efforts to ensure that those monies dedicated from the Fire
Academy Support Account are expended in the best interests of
all personnel receiving fire service education.

8.4 The Administrator shall ensure equitable monies are
expended in fire service education to volunteer, career, and
prospective fire service personnel.

8.5 The Administrator shall as directed by the Board,
solicit the legislature for funding to ensure that fire service
personnel receive sufficient monies to receive the education
necessary to prevent loss of life or property.

8.6 The Administrator shall oversee the Fire Department
Assistance Grant program by completing the following:

8.6.1 Insure that a broad based selection committee is
impaneled each year.

8.6.2 Compile for presentation to the Board the proposed
grants.

8.6.3 Receive the Board's approval before issuing the

grants.

8.7 The Administrator shall if necessary, establish
proposed changes to fire service education statewide, insuring
personnel receive the most proficient and professional training
available, insure completion of agreements and contracts, and
insure that payments on agreements and contracts are completed
expeditiously.

8.8 The Administrator shall report to the Board at each
regularly scheduled Board meeting the current status of fire
service education statewide. The Administrator shall present
any proposed changes in fire service education to the Board, and
receive direction and approval from the Board, before making
those changes.

8.9 To assist the Administrator in statewide fire service
education there is hereby created a Fire Education Program
Coordinator.

8.10 The Coordinator shall conduct fire service education
evaluations, budget reviews, performance audits, and oversee
the effectiveness of fire service education statewide.

8.11 The Coordinator shall ensure that there is an
established Utah Fire Service Strategic Training Plan for fire
service education statewide. The Coordinator shall work with
the Academy Director to update the Strategic Plan and keep it
current to the needs of the fire service.

8.12 The Coordinator shall report findings of audits,
budgetary reviews, training contracts or agreements, evaluation
of training standards, and any other necessary items of interest
with regard to fire service education to the Administrator.

8.13 The Coordinator shall ensure that contracts are
established each year for training and education of fire
personnel that meets the needs of those involved in fire service
education statewide.

8.14 The Coordinator shall be the staff assistant to the Fire
Service Standards and Training Council and shall present
agenda items to the Council Chair that need resolution or
review. As the staff assistant to the Training Council, the
coordinator shall ensure that appointed members attend,
encourage that the decisions made further the interests of fire
service education statewide, and ensure that the Board is kept
informed of the Training Council's decisions.

R710-9-9.
Marshal.

9.1 Fire and life safety plan reviews of new construction,
additions, and remodels of state owned facilities shall be
conducted by the SFM, or his authorized deputies. State owned
facilities shall be inspected by the SFM, or his authorized
deputies.

9.2 Fire and life safety plan reviews of new construction,
additions, and remodels of public and private schools shall be
completed by the SFM, or his authorized deputies, and the LFA.

9.3 Fire and life safety plan reviews of new construction,
additions, and remodels of publicly owned buildings, privately
owned colleges and universities, and institutional occupancies,
with the exception of state owned buildings, shall be completed
by the LFA. If not completed by the LFA, the SFM, or his
authorized deputies shall complete the plan review.

9.4 The following listed occupancies shall be inspected by
the LFA. If not completed by the LFA, the SFM, or his
authorized deputies shall inspect.

9.4.1 Publicly owned buildings other than state owned
buildings as referenced in 9.1 of this rule.

9.4.2 Public and private schools.

9.4.3 Privately owned colleges and universities.

9.4.4 Institutional occupancies as defined in Section 9-2
of this rule.

9.4.5 Places of assembly as defined in Section 9-2 of this
rule.

9.5 The Board shall require prior to approval of a grant the

Enforcement of the Rules of the State Fire
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following:
9.5.1 That the applying fire agency be actively
participating in the statewide fire statistics reporting program.
9.5.2 The Board shall also require that the applying fire
agency be actively working towards structural or wildland
firefighter certification through the Utah Fire Service
Certification System.

R710-9-10. Fire Service Standards and Training Council.

10.1 There is created by the Board, the Fire Service
Standards and Training Council, whose duties are to provide
direction to the Board and Academy in matters relating to fire
service standards, training, and certification.

10.2 The Standards Council shall serve in an advisory
position to the Board, members shall be appointed by the Board,
shall serve four year terms, and shall consist of the following
members:

10.2.1 Representative from the Utah State Fire Chiefs
Association.

10.2.2 Representative from the Utah State Firemen's
Association.

10.2.3 Representative from the Fire Marshal's Association
of Utah.

10.2.4 Specialist in hazardous materials representing the
Hazardous Materials Institute.

10.2.5 Fire/arson investigator representing the Utah
Chapter of the International Association of Arson Investigators.

10.2.6 Specialist in wildland fire suppression and
prevention from the Utah State Division of Forestry, Fire and
State Lands.

10.2.7 Representative from the International Association of
Firefighters.

10.2.8 Representative from the Utah Fire Service
Certification Council.

10.2.9 Representative from the fire service that is an
Advanced Life Support (ALS) provider to represent Emergency
Medical Services.

10.2.10 Representative from the Utah Fire Training
Officers Association.

10.3 The Standards Council shall meet quarterly and may
hold other meetings as necessary for proper transaction of
business. A majority ofthe Standards Council members shall be
present to constitute a quorum.

10.4 The Standards Council shall select one of its
members to act in the position of chair, and another member to
act as vice chair. The chair and vice chair shall serve one year
terms on a calendar year basis. Elections for chair and vice
chair shall occur at the meeting conducted in the last quarter of
the calendar year. If voted upon by the council, the vice chair
will become the chair the next succeeding calendar year.

10.5 If a Standards Council member has two or more
unexcused absences during a 12 month period, from regularly
scheduled Standards Council meetings, it is considered grounds
for dismissal pending review by the Board. The Coordinator
shall submit the name of the Standards Council member to the
Board for status review.

10.6 A member of the Standards Council may have a
representative of their respective organization sit in proxy of that
member, if submitted and approved by the Coordinator prior to
the meeting.

10.7 The Chair or Vice Chair of the Standards Council
shall report to the Board the activities of the Standards Council
at regularly scheduled Board meetings. The Coordinator may
report to the Board the activities of the Standards Council in the
absence of the Chair or Vice Chair.

10.8 The Standards Council shall consider all subjects
presented to them, subjects assigned to them by the Board, and
shall report their recommendations to the Board at regularly
scheduled Board meetings.

10.9 One-half of the members of the Standards Council
shall be reappointed or replaced by the Board every two years.

R710-9-11. Fire Prevention Board Budget and Amendment
Sub-Committees.

11.1 There is created two Fire Prevention Board Sub-
Committees known as the Budget Subcommittee and the
Amendment Subcommittee. The subcommittees membership
shall be appointed from members of the Board.

11.2 Membership on the Sub-Committee shall be by
appointment of the Board Chair or as volunteered by Board
members. Membership on the Sub-Committee shall be limited
to four Board members.

11.3 The Sub-Committee shall meet as necessary and shall
vote and appoint a chair to represent the Sub-Committee at
regularly scheduled Board meetings.

R710-9-12. Utah Fire Service Certification Council.

12.1 There is created by the Board, the Utah Fire Service
Certification Council, whose duties are to oversee fire service
certification in the State of Utah.

12.2 The Certification Council shall be made up of 12
members, appointed by the Academy Director, approved by the
Board, and each member shall serve three year terms.

12.3 The Certification Council shall be made up of users
of'the certification system and comprise both paid and volunteer
fire personnel, members with special expertise, and members
from various geographical locations in the state.

12.4 The purpose of the Certification Council is to provide
direction on all aspects of certification, and shall report the
activities of the Certification Council to the Fire Service
Standards and Training Council.

12.5 Functioning of the Certification Council with regard
to certification, re-certification, testing, meeting procedures,
examinations, suspension, denial, annulment, revocation,
appeals, and reciprocity, shall be conducted as specified in the
Utah Fire Service Voluntary Certification Program, Policy and
Procedures Manual.

12.6 A copy of the Utah Fire Service Voluntary
Certification Program, Policy and Procedures Manual, shall be
kept on file at the State Fire Marshal's Office and the Utah Fire
and Rescue Academy.

R710-9-13. Utah Fire and Rescue Academy.

13.1 The fire service training school shall be known as the
Utah Fire and Rescue Academy.

13.2 The Director of the Utah Fire and Rescue Academy
shall report to the Administrator the activities of the Academy
with regard to completion of the agreed academy contract.

13.3 The Academy Director may recommend to the
Administrator or Coordinator new or expanded standards
regarding fire suppression, fire prevention, public fire
education, safety, certification, and any other items of necessary
interest about the Academy.

13.4 The Academy shall receive approval from the
Administrator, after being presented to the Standards and
Training Council, any substantial changes in Academy training
programs that vary from the agreed contract.

13.5 The Academy Director shall provide to the
Coordinator by October 1st of each year, a numerical summary
of those career, volunteer/part-paid, and non-affiliated students
attending the Academy in the following categories:

13.5.1 Those who have received certification during the
previous contract period at each certification level.

13.5.2 Those who have received an academic degree in
any Fire Science category in the previous contract period.

13.5.3 Those who have completed other Academy classes
during the previous contract period.

13.6  The Academy Director shall provide to the
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Coordinator by October 1st of each year, a numerical
comparison of the categories required in Section 13.5,
comparing attendance in the previous contract period.

13.7 The Academy Director shall provide to the
Coordinator by October 1st of each year, in accepted budgeting
practices, the following:

13.7.1 A cost analysis of classes to include the total spent
for each class title, the average cost per class, the number of
classes delivered, the number of participants per class title, and
the cost per participant for each class title provided by the
Academy.

13.7.2 Abudget summary comparing amounts budgeted to
actual expenditures for each budget code funded by the contract.

13.8 The Academy Director shall provide to the
Coordinator by October 1st of each year, a numerical summary
of those students attending Academy courses in the following
categories:

13.8.1
courses.

13.8.2 Career fire service personnel enrolled in college
credit courses.

13.8.3 Volunteer and part-paid fire service personnel
enrolled in college credit courses.

13.8.4 Non-affiliated personnel enrolled in non-credit
continuing education courses.

13.8.5 Career fire service personnel enrolled in non-credit
continuing education courses.

13.8.6 Volunteer and part-paid fire service personnel
enrolled in non-credit continuing education courses.

13.9 The Academy Director shall present to the
Coordinator by January of each year, proposals to be
incorporated in the Academy contract for the next fiscal year.

Non-affiliated personnel enrolled in college

R710-9-14. Repeal of Conflicting Board Actions.

All former Board actions, or parts thereof, conflicting or
inconsistent with the provisions of this Board action or of the
codes hereby adopted, are hereby repealed.

R710-9-15. Validity.

The Utah Fire Prevention Board hereby declares that
should any section, paragraph, sentence, or word of this Board
action, or of the codes hereby adopted, be declared invalid, it is
the intent of the Utah Fire Prevention Board that it would have
passed all other portions of this action, independent of the
elimination of any portion as may be declared invalid.

R710-9-16. Adjudicative Proceedings.

16.1 All adjudicative proceedings performed by the agency
shall proceed informally as set forth herein and as authorized by
UCA, Sections 63-46b-4 and 63-46b-5.

16.2 If a city, county, or fire protection district refuses to
establish a method of appeal regarding a portion of the IFC, the
appealing party may petition the Board to act as the board of
appeals.

16.3 A person may request a hearing on a decision made
by the SFM, his authorized deputies, or the LFA, by filing an
appeal to the Board within 20 days after receiving final decision.

16.4 All adjudicative proceedings, other than criminal
prosecution, taken by the SFM, his authorized deputies, or the
LFA, to enforce the Utah Fire Prevention and Safety Act and
these rules, shall commence in accordance with UCA, Section
63-46b-3.

16.5 The Board shall act as the hearing authority, and shall
convene as an appeals board after timely notice to all parties
involved.

16.6 The Board shall direct the SFM to issue a signed
order to the parties involved giving the decision of the Board
within a reasonable time of the hearing pursuant to UCA,
Section 63-46b-5(1).

16.7 Reconsideration of the Board's decision may be
requested in writing within 20 days of the date of the decision
pursuant to UCA, Section 63-46b-13.

16.8 Judicial review of all final Board actions resulting
from informal adjudicative proceedings is available pursuant to
UCA, Section 63-46b-15.

KEY: fire prevention, law
May 5, 2004
Notice of Continuation June 12, 2002

53-7-204



UAC (As of June 1, 2004)

Printed: September 14, 2004

Page 166

R986. Workforce Services, Employment Development.
R986-100. Employment Support Programs.
R986-100-101. Authority.

(1) The legal authority for these rules and for the
Department of Workforce Services to carry out its
responsibilities is found in Sections 35A-1-104 and 35A-3-103.

(2) If any applicable federal law or regulation conflicts
with these rules, the federal law or regulation is controlling.

R986-100-102. Scope.

(1) These rules establish standards for the administration
of'the following programs, for the collection of overpayments as
defined in 35A-3-602(7) and/or disqualifications from any
public assistance program provided under a state or federally
funded benefit program;

(a) Food Stamps

(b) Family Employment Program (FEP)

(c) Family Employment Program Two Parent (FEPTP)

(d) Refugee Resettlement Program (RRP)

(e) Working Toward Employment (WTE)

(f) General Assistance (GA)

(g) Child Care Assistance (CC)

(h) Emergency Assistance Program (EA)

(i) Adoption Assistance Program (AA)

(2) The rules in the 100 section (R986-100 et seq.) apply
to all programs listed above. Additional rules which apply to
each specific program can be found in the section number
assigned for that program. Nothing in R986 et seq. is intended
to apply to Unemployment Insurance.

R986-100-103. Acronyms.

The following acronyms are used throughout these rules:

(1) "AA" Adoption Assistance Program

(2) "ALJ" Administrative Law Judge

(3) "CC" Child Care Assistance

(4) "CFR" Code of Federal Regulations

(5) "DCFS" Division of Children and Family Services

(6) "DWS" Department of Workforce Services

(7) "EA" Emergency Assistance Program

(8) "FEP" Family Employment Program

(9) "FEPTP" Family Employment Program Two Parent

(10) "GA" General Assistance

(11) "INA" Immigration and Nationality Act

(12) "INS" Immigration and Naturalization Service

(13) "IPV" intentional program violation

(14) "IRCA" Immigration Reform and Control Act

(15) "ORS" Office of Recovery Service, Utah State
Department of Human Services

(16) "PRWORA" the Personal Responsibility and Work
Opportunity Reconciliation Act of 1996

(17) "PL" Public Law as enacted the United States
Congress

(18) "RRP" Refugee Resettlement Program

(19) "SNB" Standard Needs Budget

(20) "SSA" Social Security Administration

(21) "SSDI" Social Security Disability Insurance

(22) "SSI" Supplemental Security Insurance

(23) "SSN" Social Security Number

(24) "UCA" Utah Code Annotated

(25) "UI" Unemployment Compensation Insurance

(26) "VA" US Department of Veteran Affairs

(27) "WTE" Working Toward Employment Program

(28) "WIA" Workforce Investment Act

R986-100-104. Definitions of Terms Used in These Rules.
In addition to the definitions of terms found in 35A
Chapter 3, the following definitions apply to programs listed in
R986-100-102:
(1) "Applicant" means any person requesting assistance

under any program in Section 102 above.

(2) "Assistance" means "public assistance"

(3) "Certification period" is the period of time for which
public assistance is presumptively approved. At the end of the
certification period, the client must cooperate with the
Department in providing any additional information needed to
continue assistance for another certification period. The length
of the certification period may vary between clients and
programs depending on circumstances.

(4) "Client" means an applicant for, or recipient of, public
assistance services or payments, administered by the
Department.

(5) "Confidential information" means information that has
limited access as provided under the provisions of UCA 63-2-
201 or 7 CFR 272.1. The name of a person who has disclosed
information about the household without the household's
knowledge is confidential and cannot be released. If the person
disclosing the information states in writing that his or her name
and the information may be disclosed, it is no longer considered
confidential.

(6) "Department" means the Department of Workforce
Services.

(7) "Education or training" means:

(a) basic remedial education;

(b) adult education;

(c) high school education;

(d) education to obtain the equivalent of a high school
diploma;

(e) education to learn English as a second language;

(f) applied technology training;

(g) employment skills training;

(h) on-the-job training; or

(i) post high school education.

(8) "Employment plan" consists of two parts, a
participation agreement and an employment plan. Together they
constitute a written agreement between the Department and a
client that describes the requirements for continued eligibility
for financial assistance and the result if an obligation is not
fulfilled.

(9) "Executive Director" means the Executive Director of
the Department of Workforce Services.

(10) "Financial assistance" or "cash assistance" means
payments, other than for food stamps, child care or medical
care, to an eligible individual or household under FEP, FEPTP,
RRP, GA, or WTE and which is intended to provide for the
individual's or household's basic needs.

(11) "Full-time education or training" means education or
training attended on a full-time basis as defined by the
institution attended.

(12) "Group Home." The Department uses the definition
of group home as defined by the state Department of Human
Services.

(13) "Household assistance unit" means a group of
individuals who are living together or who are considered to be
living together, and for whom assistance is requested or issued.
For all programs except Food Stamps and CC, the individuals
included in the household assistance unit must be related to each
other as described in R986-200- 205.

(14) "Income match" means accessing information about
an applicant's or client's income from a source authorized by
law. This includes State and Federal sources.

(15) "Local office" means the Employment Center which
serves the geographical area in which the client resides.

(16) "Material change" means anything that might affect
household eligibility, participation levels or the level of any
assistance payment including a change in household
composition, eligibility, assets and/or income.

(17) "Minor child" is a child under the age of 18, or under
19 years of age and in school full time and expected to complete
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his or her educational program prior to turning 19, and who has
not been emancipated either by a lawful marriage or court order.

(18) "Parent" means all natural, adoptive, and step parents.

(19) "Public assistance" means:

(a) services or benefits provided under UCA 35A Chapter
3, Employment Support Act;

(b) medical assistance provided under Title 26, Chapter
18, Medical Assistance Act;

(c) foster care maintenance payments provided with the
General Fund or under Title IV-E of the Social Security Act;

(d) food stamps; and

(e) any other public funds expended for the benefit of a
person in need of financial, medical, food, housing, or related
assistance.

(20) "Recipient" means any individual receiving assistance
under any of the programs listed in Section 102.

(21) "Standard needs budget" is determined by the
Department based on a survey of basic living expenses.

R986-100-105. Availability of Program Manuals.

(1) Program manuals for all programs are available for
examination or review upon request at each local office. The
manuals are also available on the Department's Internet web site.
If an interested party cannot obtain a copy from the web site, a
copy will be provided by the Department upon request.
Reasonable costs of copying may be assessed if more than 10
pages are requested.

(2) For the Food Stamp Program, copies of additional
information available to the public, including records,
regulations, plans, policy memos, and procedures, are available
for examination upon request by members of the public, during
office hours, at the Department's administrative offices, as
provided in 7 CFR 272.1(d)(1) (1999).

R986-100-106. Residency Requirements.

(1) To be eligible for assistance for any program listed in
R986-100-102, a client must be living in Utah voluntarily and
not for a temporary purpose. There is no requirement that the
client have a fixed place of residence. An individual is not
eligible for public assistance in Utah if they are receiving public
assistance in another State.

(2) The Department may require that a household live in
the area served by the local office in which they apply.

(3) Individuals are not eligible if they are:

(a) in the custody of the criminal justice system;

(b) residents of a facility administered by the criminal
justice system;

(c) residents of a nursing home;

(d) hospitalized; or

(e) residents in an institution.

(4) Individuals who reside in a temporary shelter,
including shelters for battered women and children, for a limited
period of time are eligible for public assistance if they meet the
other eligibility requirements.

(5) Residents of a substance abuse or mental health facility
may be eligible if they meet all other eligibility requirements.
To be eligible for Food Stamps, the substance abuse or mental
health facility must be an approved facility. Approval is given
by the Department. Approved facilities must notify the
Department and give a "change report form" to a client when the
client leaves the facility and tell the client to return it to the local
office. The change report form serves to notify the Department
that the client no longer lives in the approved facility.

(6) Residents of a group home may be eligible for food
stamps provided the group home is an approved facility. The
state Department of Human Services provides approval for
group homes.

R986-100-107. Client Rights.

(1) A client may apply or reapply at any time for any
program listed in R986-100-102 by completing and signing an
application and turning it in at the local office.

(2) If a client needs help to apply, help will be given by
the local office staff.

(3) No individual will be discriminated against because of
race, color, national origin, sex, religion or disability.

(4) A client's home will not be entered without permission.

(5) Advance notice will be given if the client must be
visited at home outside Department working hours.

(6) A client may request an agency conference to reconcile
any dispute which may exist with the Department.

(7) Information about a client obtained by the Department
will be safeguarded.

(8) If'the client is physically or mentally incapable or has
demonstrated an inability to manage funds, the Department may
make payment to a protective payee.

R986-100-108. Safeguarding and Release of Information.

(1) All information obtained on specific clients, whether
kept in the case file, in the computer system, maintained by the
Department, the state, or somewhere else, is safeguarded in
accordance with the provisions of Sections 63-2-101 through
63-2-909 and 7 CFR 272.1(c) and 7 CFR 272.8 and PRWORA
(1996) Title VIII, Section 837.

(2) General statistical information may be released if it
does not identify a specific client. This includes information
obtained by the Department from another source. Information
obtained from the federal government for purposes of income
match can never be released.

R986-100-109. Release of Information to the Client or the
Client's Representative.

(1) Information obtained by the Department from any
source, which would identify the individual, will not be released
without the individual's consent or, if the individual is a minor,
the consent of his or her parent or guardian.

(2) A client may request, review and/or be provided with
copies of anything in the case record unless it is confidential.
This includes any records kept on the computer, in the file, or
somewhere else.

(3) Information that may be released to the client may be
released to persons other than the client with written permission
from the client.

(4) All requests for information must include:

(a) the date the request is made;

(b) the name of the person who will receive the
information;

(c) a description of the specific information requested
including the time period covered by the request; and

(d) the signature of the client.

(5) The first 10 pages will be copied without cost to the
client. Ifthe client requests copies of more than 10 pages, the
Department will charge an appropriate fee for the copies in
accordance with Department policy which will not be more than
the cost to the Department for making copies.

(6) The original case file will only be removed from the
office as provided in R986-100-110(6) and cannot be given to
the client.

(7) Information that is not released to the client because it
is confidential, cannot be used at a hearing or to close, deny or
reduce assistance.

(8) Requests for information which is intended to be used
for a commercial or political reason will be denied.

R986-100-110. Release of Information Other Than at the
Request of the Client.

(1) Information obtained from or about a client will not be
published or open to public inspection in any manner which
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would reveal the client's identity except:

(a) unless there has been a criminal conviction against the
client for fraud in obtaining public assistance. In that instance,
the Department will only provide information available in the
public record on the criminal charge; or

(b) ifan abstract has been docketed in the district court on
an overpayment, the Department can provide information that is
a matter of public record in the abstract.

(2) Any information obtained by the Department pursuant
to an application for or payment of public assistance may not be
used in any court or admitted into evidence in an action or
proceeding, except:

(a) in an action or proceeding arising out of the client's
receipt of public assistance, including fraudulently obtaining or
retaining public assistance, or any attempt to fraudulently obtain
public assistance; or

(b) where obtained pursuant to a court order.

(3) Ifthe case file, or any information about a client in the
possession of the Department, is subpoenaed by an outside
source, legal counsel for the Department will ask the court to
quash the subpoena or take such action as legal counsel deems
appropriate.

(4) Information obtained by the Department from the client
or any other source, except information obtained from an
income match, may be disclosed to:

(a) an employee of the Department in the performance of
the employee's duties unless prohibited by law;

(b) an employee of a governmental agency that is
specifically identified and authorized by federal or State law to
receive the information;

(c) an employee of a governmental agency to the extent the
information will aid in the detection or avoidance of duplicate,
inconsistent, or fraudulent claims against public assistance
programs, or the recovery of overpayments of public assistance
funds;

(d) an employee of a law enforcement agency to the extent
the disclosure is necessary to avoid a significant risk to public
safety or to aid a felony criminal investigation except no
information regarding a client receiving food stamps can be
provided under this paragraph;

(e) to alaw enforcement officer when the client is fleeing
to avoid prosecution, custody or confinement for a felony or is
in violation of a condition of parole or probation or when the
client has information which will assist a law enforcement
officer in locating or apprehending an individual who is fleeing
to avoid prosecution, custody or confinement for a felony or is
in violation of a condition of parole or probation and the officer
is acting in his official capacity. The only information under
this paragraph which can be released on a client receiving food
stamps is the client's address, SSN and photographic
identification;

(f) to alaw enforcement official, upon written request, for
the purpose of investigating an alleged violation of the Food
Stamp Act 7 USCA 2011 or any regulation promulgated
pursuant to the Act. The written request shall include the
identity of the individual requesting the information and his/her
authority to do so, the violation being investigated, and the
identity of the person being investigated. Under this paragraph,
the Department can release to the law enforcement official, more
than just the client's address, SSN and photo identification;

(g) an educational institution, or other governmental entity
engaged in programs providing financial assistance or federal
needs-based assistance, job training, child welfare or protective
services, foster care or adoption assistance programs, and to
individuals or other agencies or organizations who, at the
request of the Department, are coordinating services and
evaluating the effectiveness of those services;

(h) to certify receipt of assistance for an employer to get a
tax credit; or

(1) information necessary to complete any audit or review
of expenditures in connection with a Department public
assistance program. Any information provided under this part
will be safeguarded by the individual or agency receiving the
information and will only be used for the purpose expressed in
its release.

(5) Any information released under paragraph (4) above
can only be released if the Department receives assurances that:

(a) the information being released will only be used for the
purposes stated when authorizing the release; and

(b) the agency making the request has rules for
safeguarding the information which are at least as restrictive as
the rules followed by the Department and that those rules will
be adhered to.

(6) Case records or files will not be removed from the
local office except by court order, at the request of authorized
Department employees, the Department's Information
Disclosure Officer, the Department's Quality Control office or
ORS.

(7) In an emergency, as determined to exist by the
Department's Information Disclosure Officer, information may
be released to persons other than the client before permission is
obtained.

(8) For clients receiving CC, the Department may provide
the following information to the child care provider identified
by the client as the provider:

(a) the date on which the CC payment was issued by the
Department; and

(b) the amount of the check issued by the Department.

(9) Taxpayer requests to view public assistance payrolls
will be denied.

R986-100-111. How to Apply For Assistance.

(1) To be eligible for assistance, a client must complete
and sign an application for assistance.

(2) The application is not complete until the applicant has
provided complete and correct information and verification as
requested by the Department so eligibility can be determined or
re-established at the time of review at the end of the certification
period. The client must agree to provide correct and complete
information to the Department at all times to remain eligible.
This includes:

(a) property or other assets owned by all individuals
included in the household unit;

(b) insurance owned by any member of the immediate
family;

(c) income available to all individuals included in the
household unit;

(d) averified SSN for each household member receiving
assistance. If any household member does not have an SSN, the
client must provide proof that the number has been applied for.
If a client fails to provide a SSN without good cause, or if the
application for an SSN is denied for a reason that would not be
disqualifying, assistance will not be provided for that household
member. Good cause in this paragraph means the client has
made every effort to comply. Good cause does not mean illness,
lack of transportation or temporary absence because the SSA
makes provisions for mail-in applications in lieu of applying in
person. Good cause must be established each month for
continued benefits;

(e) the identity of all individuals who are living in the
household regardless of whether they are considered to be in the
household assistance unit or not;

(f) proof of relationship for all dependent children in the
household. Proof of relationship is not needed for food stamps
or child care; and

(g) arelease of information, if requested, which would
allow the Department to obtain information from otherwise
protected sources when the information requested is necessary
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to establish eligibility or compliance with program requirements.
(3) All clients, including those not required to participate

in an employment plan, will be provided with information about

applicable program opportunities and supportive services.

R986-100-112. Assistance Cannot Be Paid for Periods Prior
to Date of Application.

(1) Assistance payments for any program listed in Section
102 above cannot be made for any time period prior to the day
on which the application for assistance was received by the
Department.

(2) Ifan application for assistance is received after the first
day of the month, and the client is eligible to receive assistance,
payment for the first month is prorated from the date of the
application.

(3) If additional verifying information is needed to
complete an application, it must be provided within 30 days of
the date the application was received. If the client is at fault in
not providing the information within 30 days, the first day the
client can be eligible is the day on which the verification was
received by the Department.

(4) Ifthe verification is not received within 60 days of the
date the application was received by the Department, a new
application is required and assistance payments cannot be made
for periods prior to the date the new application is received. (5)
If an application for assistance was denied and no appeal taken
within 90 days, or a decision unfavorable to the client was
rendered on appeal, assistance cannot be claimed, requested, or
paid for that time period.

R986-100-113. A Client Must Inform the Department of All
Material Changes.

(1) A client must report all material changes which might
affect household eligibility to the local office within 10 days of
the day the change becomes known. A material change is any
change which might affect eligibility and includes:

(a) change in income source, both unearned and earned,

(b) change of more than $25 in gross monthly unearned
income for GA, WTE, FEP or FEPTP. For food stamps and
child care a change of more than $50 in gross monthly unearned
income;

(c) change in employment status including a change from
full time to part time or from part time to full time and/or a
change in wage rate, salary or income from employment;

(d) change in household size or marital status;

(e) change in residence and resulting change in shelter
costs;

(f) gain of a licensed vehicle;

(g) change in available assets including an unlicensed
vehicle. Under this paragraph (g), for food stamps a client need
only report a change in cash on hand, stocks, bonds, and money
in a bank account or savings institution which reach or exceed
a total of $2,000;

(h) change in the legal obligation to pay child support; and

(i) for all programs except food stamps, changes of more
than $25 in total allowable deductions.

(2) Most changes which result in an increase of assistance
will become effective the month following the month in which
the report of the change was made. If verification is necessary,
verification and changes will be made in the month following
the month in which verification was received. If the change is
to add a person to the household, the person will be added
effective on the date reported, provided necessary verification is
received within 30 days of the change. If verification is received
after 30 days, the increase will be made effective the date
verification was received.

R986-100-114. A Client's Continuing Obligation to Provide
Verification and Information.

(1) A client who is eligible for assistance must provide
additional verification and information, which may affect
household eligibility or ongoing eligibility, after the application
is approved if requested by the Department.

(2) The client must provide information to determine if
eligibility was appropriately established and if payments made
under these rules were appropriate. This information may be
requested by an employee of the Department or a person
authorized to obtain the information under contract with the
Department such as an employee of ORS.

R986-100-115. Underpayment Due to an Error on the Part
of the Department.

(1) If it is determined that a client was entitled to
assistance but, due to an error on the part of the Department,
assistance was not paid, the Department will correct its error and
make retroactive payment.

(2) Ifaclient receives assistance payments and it is later
discovered that due to Department error the assistance payment
should have been made at a higher level than the client actually
received, retroactive payment will be made to correct the
Department's error.

(3) Ifthe client's public assistance was terminated due to
the error, the client will be notified and assistance, plus any
retroactive payments, will commence immediately.

(4) An underpayment found to have been made within the
last 12 calendar months may be corrected and issued to the
client. Errors which resulted in an underpayment which were
made more than 12 months prior to the date of the discovery of
the error are not subject to a retroactive payment.

(5) Retroactive payment under this section cannot be made
for any month prior to the date on which the application for
assistance was completed.

(6) The client must not have been at fault in the creation
of the error.

R986-100-116. Overpayments.

(1) A client is responsible for repaying any overpayment
for any program listed in R986-100-102 regardless of who was
at fault in creating the overpayment.

(2) Underpayments may be offset against overpayments.

(3) Ifachange is not reported as required by R986-100-
113 it may result in an overpayment.

(4) The Department will collect overpayments for all
programs listed in R986-100-102 as provided by federal
regulation for food stamps unless otherwise noted in this rule or
inconsistent with federal regulations specific to those other
programs.

(5) This rule will apply to overpayments determined under
contract with the Department of Health.

(6) If an obligor has more than one overpayment account
and does not tell the Department which account to credit, the
Department will make that determination.

R986-100-117. Disqualification For Fraud (Intentional
Program Violations or IPVs).

(1) Any person who is at fault in obtaining or attempting
to obtain, an overpayment of assistance, as defined in Section
35A-3-602 from any of the programs listed in R986-100-102 or
otherwise intentionally breaches any program rule either
personally or through a representative is guilty of an intentional
program violation (IPV). Acts which constitute an IPV include
but are not limited to:

(a) knowingly making false or misleading statements;

(b) misrepresenting, concealing, or withholding facts or
information;

(c) posing as someone else;

(d) not reporting the receipt of a public assistance payment
the individual knew or should have known they were not
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eligible to receive;

(e) not reporting a material change within 10 days after the
change occurs in accordance with these rules; and

(f) committing an act intended to mislead, misrepresent,
conceal or withhold facts or propound a falsity.

(2) An IPV occurs when a person commits any of the
above acts in an attempt to obtain, maintain, increase or prevent
the decrease or termination of any public assistance payment(s).

(3) When the Department determines or receives notice
from a court that fraud or an IPV has occurred, the client is
disqualified from receiving assistance of the same type for the
time period as set forth in statute or federal regulation.

(4) Disqualifications run concurrently.

(5) All income and assets of a person who has been
disqualified from assistance for an IPV continue to be counted
and affect the eligibility and assistance amount of the household
assistance unit in which the person resides.

(6) Ifan individual has been disqualified in another state,
the disqualification period for the IPV in that State will apply in
Utah provided the act which resulted in the disqualification
would have resulted in a disqualification had it occurred in
Utah. Ifthe individual has been disqualified in another state for
an act which would have led to disqualification had it occurred
in Utah and is found to have committed an IPV in Utah, the
prior periods of disqualification in any other State count toward
determining the length of disqualification in Utah.

(7) The client will be notified that a disqualification period
has been determined. The disqualification period begins the
month after the disqualification decision has been issued or as
soon thereafter as possible and continues in consecutive months
until the disqualification period has expired.

(8) Nothing in these rules is intended to limit or prevent a
criminal prosecution for fraud based on the same facts used to
determine the IPV.

R986-100-118. Additional Penalty for a Client Who
Intentionally Misrepresents Residence.

A person who has been convicted in federal or state court
of having made a fraudulent statement or representation with
respect to the place of residence in order to receive assistance
simultaneously from two or more states is disqualified from
receiving assistance for any and all programs listed in R986-
100-102 above, for a period of 10 years. This applies even if
Utah was not one of the states involved in the original
fraudulent misrepresentation.

R986-100-119. Reporting Possible Child Abuse or Neglect.

When a Department employee has reason to believe that a
child has been subjected to abuse or neglect, it shall be reported
under the provisions of Section 62A-4a-401 et seq.

R986-100-120. Discrimination Complaints.

(1) Complaints of discrimination can be made in person,
by phone, or in writing to the local office, the Office of the
Executive Director or the Director's designee, the Department's
Equal Opportunity Officer, or the appropriate Federal agency.

(2) Complaints shall be resolved and responded to as
quickly as possible.

(3) Arecord of complaints will be maintained by the local
office including the response to the complaint.

(4) If a complaint is made to the local office, a copy of the
complaint together with a copy of the written response will be
sent to the Office of the Executive Director or the Director's
designee.

(5) Discrimination complaints pertaining to the Food
Stamp Program will also be sent to the Secretary of Agriculture
or the Administrator of Food and Nutrition Service,
Washington, D.C., 20250 in accordance with the provisions of
7 CFR 272.6 (1999).

R986-100-121. Agency Conferences.

(1) Agency conferences are used to resolve disputes
between the client and Department staff.

(2) Clients or Department staff may request an agency
conference at any time to resolve a dispute regarding a denial or
reduction of assistance.

(3) Clients may have an authorized representative attend
the agency conference.

(4) An agency conference will be attended by the client's
employment counselor and the counselor's supervisor unless the
client or the supervisor request that the employment counselor
not attend the conference.

(5) If an agency conference has previously been held on
the same dispute, the Department may decline to hold the
requested conference if, in the judgment of the employment
counselor's supervisor, it will not result in the resolution of the
dispute.

(6) Ifthe Department requests the agency conference and
the client fails to respond, attend or otherwise cooperate in this
process, documentation in the case file of attempts by the staff
to follow these steps will be considered as compliance with the
requirement to attempt to resolve the dispute.

(7) An agency conference may be held after a client has
made a request for hearing in an effort to resolve the dispute. If
so, the client must be notified that failure to participate or
failure to resolve the dispute at the agency conference will not
affect the client's right to proceed with the hearing.

R986-100-122. Advance Notice of Department Action.

(1) Except as provided in (2) below, clients will be
notified in writing when a decision concerning eligibility,
amount of assistance payment or action on the part of the
Department which affects the client's eligibility or amount of
assistance has been made. Notice will be sent prior to the
effective date of any action to reduce or terminate assistance
payments. The Department will send advance notice of its
intent to collect overpayments or to disqualify a household
member.

(2) Except for overpayments, advance notice is not
required when:

(a) the client requests in writing that the case be closed;

(b) the client has been admitted to an institution under
governmental administrative supervision;

(c) the client has been placed in skilled nursing care,
intermediate care, or long-term hospitalization;

(d) the client's whereabouts are unknown and mail sent to
the client has been returned by the Post Office with no
forwarding address;

(e) it has been determined the client is receiving public
assistance in another State;

() a child in the household has been removed from the
home by court order or by voluntary relinquishment;

(g) a special allowance provided for a specific period is
ended and the client was informed in writing at the time the
allowance began that it would terminate at the end of the
specified period;

(h) ahousehold member has been disqualified for an IPV
in accordance with 7 CFR 273.16, or the benefits of the
remaining household members are reduced or terminated to
reflect the disqualification of that household member;

(i) the Department has received factual information
confirming the death of a client or payee if there is no other
relative able to serve as a new payee;

(j) the client's certification period has expired;

(k) the action to terminate assistance is based on the
expiration of the time limits imposed by the program;

(1) the client has provided information to the Department,
or the Department has information obtained from another
source, that the client is not eligible or that payment should be
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reduced or terminated; or

(m) the Department determines that the client willfully
withheld information.

(3) For food stamp recipients and recipients of assistance
under R986-300, no action will be taken until 10 days after
notice was sent unless one of the exceptions in (2)(a) through
(k) above apply.

(4) Notice is complete if sent to the client's last known
address. If notice is sent to the client's last known address and
the notice is returned by the Post Office with no forwarding
address, the notice will be considered to have been properly
served.

R986-100-123. The Right To a Hearing and How to Request
a Hearing.

(1) A client has the right to a review of an adverse
Department action by requesting a hearing.

(2) In cases where the Department sends notice of its intent
to take action to collect an alleged overpayment but there is no
alleged overpayment of food stamps, the client must request a
hearing in writing or orally within 30 days of the date of notice
of agency action. In all other cases, the client must request a
hearing in writing or orally within 90 days of the date of the
notice of agency action with which the client disagrees.

(3) Only a clear expression by the client to the effect that
the client wants an opportunity to present his or her case is
required.

(4) The request for a hearing can be made at the local
office or the Division of Adjudication.

(5) If the client disagrees with the level of food stamp
benefits paid or payable, the client can request a hearing within
the certification period, even if that is longer than 90 days.

(6) If arequest for restoration of lost food stamp benefits
is made within one year of the loss of benefits a client may
request a hearing within 90 days of the date of the denial of
restoration.

(7) In the case of an overpayment and/or IPV the obligor
may contact the presiding officer and attempt to resolve the
dispute. Ifthe dispute cannot be resolved, the obligor may still
request a hearing provided it is filed within the time limit
provided in the notice of agency action.

R986-100-124. How Hearings Are Conducted.

(1) Hearings are held at the state level and not at the local
level.

(2) Where not inconsistent with federal law or regulation
governing hearing procedure, the Department will follow the
Utah Administrative Procedures Act.

(3) Hearings for all programs listed in R986-100-102 and
overpayments and IPVs in Section 35A-3-601 et seq. are
declared to be informal.

(4) Hearings are conducted by an ALJ or a Hearing Officer
in the Division of Adjudication. A Hearing Officer has all ofthe
same rights, duties, powers and responsibilities as an ALJ under
these rules and the terms are interchangeable.

(5) Hearings are usually scheduled as telephone hearings.

(6) Ifthe client prefers an in-person hearing the client must
contact the ALJ assigned to hear the case in advance of the
hearing and request that the hearing be converted to an in-
person hearing. An in-person hearing is conducted in one ofthe
following ways, at the option of the client:

(a) the client can request that the hearing be conducted in
the office of the ALJ and appear personally before the ALJ, but
the Department representative and Department witnesses will be
allowed to participate by telephone; or

(b) the client can participate from the local Employment
Center with the witnesses and Department employees who work
in that particular Employment Center. The ALJ and any
Department employees or witnesses who are in another location

will participate from that location or locations by telephone.
(7) the Department is not responsible for any travel costs
incurred by the client in attending an in-person hearing.
(8) the Division of Adjudication will permit collect calls
from parties and their witnesses participating in telephone
hearings.

R986-100-125. When a Client Needs an Interpreter at the
Hearing.

(1) Ifaclient notifies the Department that an interpreter is
needed at the time the request for hearing is made, the
Department will arrange for an interpreter at no cost to the
client.

(2) If an interpreter is needed at the hearing by a client or
the client's witness(es), the client may arrange for an interpreter
to be present at the hearing who is an adult with fluent ability to
understand and speak English and the language of the person
testifying, or notify the Division of Adjudication at the time the
appeal is filed that assistance is required in arranging for an
interpreter.

R986-100-126. Procedure For Use of an Interpreter.

(1) The ALJ will be assured that the interpreter:

(a) understands the English language; and

(b) understands the language of the client or witness for
whom the interpreter will interpret.

(2) The ALJ will instruct the interpreter to interpret, word
for word, and not summarize, add, change, or delete any of the
testimony or questions.

(3) The interpreter will be sworn to truthfully and
accurately translate all statements made, all questions asked, and
all answers given.

(4) The interpreter will be instructed to translate to the
client the explanation of the hearing procedures as provided by
the ALJ.

R986-100-127. Notice of Hearing.

(1) All interested parties will be notified by mail at least
10 days prior to the hearing.

(2) Advance written notice of the hearing can be waived
if the client and Department agree.

(3) The notice shall contain:

(a) the time, date, and place, or conditions of the hearing.
If the hearing is to be by telephone, the notice will provide the
number for the client to call and a notice that the client can call
the number collect;

(b) the legal issues or reason for the hearing;

(c) the consequences of not appearing;

(d) the procedures and limitations for requesting
rescheduling; and

(e) notification that the client can examine the case file
prior to the hearing.

(4) If a client has designated a person or professional
organization as the client's agent, notice of the hearing will be
sent to that agent. It will be considered that the client has been
given notice when notice is sent to the agent.

(5) When a new issue arises during the hearing or under
other unusual circumstances, advance written notice may be
waived, if the Department and the client agree, after a full verbal
explanation of the issues and potential results.

(6) The client must notify any representatives, including
counsel and witnesses, of the time and place of the hearing and
make necessary arrangements for their participation.

(7) The notice of hearing will be translated, either in
writing or verbally, for certain clients participating in the RRP
program in accordance with RRP regulations.

R986-100-128. Hearing Procedure.
(1) Hearings are not open to the public.
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(2) A client may be represented at the hearing. The client
may also invite friends or relatives to attend as space permits.

(3) Representatives from the Department or other state
agencies may be present.

(4) All hearings will be conducted informally and in such
manner as to protect the rights of the parties. The hearing may
be recorded.

(5) Allissues relevant to the appeal will be considered and
decided upon.

(6) The decision of the ALJ will be based solely on the
testimony and evidence presented at the hearing.

(7) All parties may testify, present evidence or comment
on the issues.

(8) Alltestimony of'the parties and witnesses will be given
under oath or affirmation.

(9) Any party to an appeal will be given an adequate
opportunity to be heard and present any pertinent evidence of
probative value and to know and rebut by cross-examination or
otherwise any other evidence submitted.

(10) The ALJ will direct the order of testimony and rule on
the admissibility of evidence.

(11) Oral or written evidence of any nature, whether or not
conforming to the legal rules of evidence including hearsay, may
be accepted and will be given its proper weight.

(12) Official records of the Department, including reports
submitted in connection with any program administered by the
Department or other State agency may be included in the record.

(13) The ALJ may request the presentation of and may
take such additional evidence as the ALJ deems necessary.

(14) The parties, with consent of the ALJ, may stipulate to
the facts involved. The ALJ may decide the issues on the basis
of such facts or may set the matter for hearing and take such
further evidence as deemed necessary to determine the issues.

(15) The ALJ may require portions of the evidence be
transcribed as necessary for rendering a decision.

(16) Unless the client requests a continuance, the decision
of the ALJ will be issued within 60 days of the date on which
the client requests a hearing.

(17) A decision of the ALJ which results in a reversal of
the Department decision shall be complied with within 10 days
of the issuance of the decision.

R986-100-129. Rescheduling or Continuance of Hearing.

(1) The ALJ may adjourn, reschedule, continue or reopen
ahearing on the ALJ's own motion or on the motion of the client
or the Department.

(2) If a party knows in advance of the hearing that they
will be unable to proceed with or participate in the hearing on
the date or time scheduled, the party must request that the
hearing be rescheduled or continued to another day or time.

(a) The request must be received prior to the hearing.

(b) The request must be made orally or in writing to the
ALJ who is scheduled to hear the case. If the request is not
received prior to the hearing, the party must show cause for
failing to make a timely request.

(c) The party making the request must show cause for the
request.

(d) Normally, a party will not be granted more than one
request for a continuance.

(3) The rescheduled hearing must be held within 30 days
of the original hearing date.

R986-100-130. Default Order for Failure to Participate.
(1) The Department will issue a default order if an obligor
in an overpayment and/or IPV case fails to participate in the
administrative process. Participation for an obligor means:
(a) signing and returning to the Department an approved
stipulation for repayment and making all of the payments as
agreed,

(b) requesting and participating in a hearing, or

(c) paying the overpayment in full.

(2) If a hearing has been scheduled at the request of a
client or an obligor and the client or obligor fails to appear at or
participate in the hearing, either in person or through a
representative, the ALJ will, unless a continuance or
rescheduling has been requested, issue a default order.

(3) A default order will be based on the record and best
evidence available at the time of the order.

R986-100-131. Setting Aside A Default and/or Reopening
the Hearing After the Hearing Has Been Concluded.

(1) Any party who fails to participate personally or by
authorized representative as defined in R986-100-130 may
request that the default order be set aside and a hearing or a new
hearing be scheduled. Ifa party failed to participate in a hearing
but no decision has yet been issued, the party may request that
the hearing be reopened.

(2) The request must be in writing, must set forth the
reason for the request and must be mailed, faxed or delivered to
the ALJ or presiding officer who issued the default order within
ten days of the issuance of the default. If the request is made
after the expiration of the ten day time limit, the party requesting
reopening must show good cause for not making the request
within ten days.

(3) The ALJ has the discretion to schedule a hearing to
determine if a party requesting reopening satisfied the
requirements of this rule or may grant or deny the request on the
basis of the record in the case.

(4) If a presiding officer issued the default, the officer
shall issue a decision either granting or denying the request. If
the request is granted the obligor will be given 10 days in which
to enter into a stipulation and repayment agreement. If the
obligor does not sign the stipulation within 10 days, the matter
will be set for a hearing on the merits.

(5) The ALJ or presiding officer may, on his or her own
motion, reschedule, continue or reopen a case if it appears
necessary to take continuing jurisdiction based on a mistake as
to facts or if the denial of a hearing would be an affront to
fairness.

(6) If a request to set aside the default or a request for
reopening is not granted, the ALJ or presiding officer will issue
a decision denying the request to reopen. A copy of the
decision will be given or mailed to each party, with a clear
statement of the right of appeal or judicial review. A defaulted
party may appeal a denial of a request to set aside a default by
following the procedure in R986-100-135. The appeal can only
contest the denial of the request to set aside the default and not
the underlying merits of the case. If the default is set aside on
appeal, the Executive Director or designee will remand the case
to an ALJ for a hearing on the merits.

R986-100-132. What Constitutes Grounds to Set Aside a
Default.

(1) A request to reopen or set aside for failure to
participate:

(a) will be granted if the party was prevented from
participating and/or appearing at the hearing due to
circumstances beyond the party's control;

(b) may be granted upon such terms as are just for any of
the following reasons: mistake, inadvertence, surprise,
excusable neglect or any other reason justifying relief from the
operation of the decision. The determination of what sorts of
neglect will be considered excusable is an equitable one, taking
into account all of the relevant circumstances including:

(i) the danger that the party not requesting reopening will
be harmed by reopening,

(ii) the length of the delay caused by the party's failure to
participate including the length of time to request reopening,
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(iii) the reason for the request including whether it was
within the reasonable control of the party requesting reopening,

(iv) whether the party requesting reopening acted in good
faith, and

(v) whether the party was represented by another at the
time of the hearing. Because they are required to know and
understand Department rules, attorneys and professional
representatives are held to a higher standard, and

(vi) whether based on the evidence of record and the
parties arguments or statements, setting aside the default and
taking additional evidence might effect the outcome of the case.

(2) Requests to reopen or set aside are remedial in nature
and thus must be liberally construed in favor of providing
parties with an opportunity to be heard and present their case.
Any doubt must be resolved in favor of granting reopening.

R986-100-133. Canceling an Appeal and Hearing.

When a client notifies the Division of Adjudication or the
ALJ that the client wants to cancel the hearing and not proceed
with the appeal, a decision dismissing the appeal will be issued.
This decision will have the effect of upholding the Department
decision. The client will have 30 days in which to reinstate the
appeal by filing a written request for reinstatement with the
Division of Adjudication.

R986-100-134. Payments of Assistance Pending the Hearing.

(1) A client is entitled to receive continued assistance
pending a hearing contesting a Department decision to reduce or
terminate food stamps, RRP, FEPTP, or FEP financial
assistance if the client's request for a hearing is received no later
than 10 days after the date of the notice of the reduction, or
termination. The assistance will continue unless the certification
period expires until a decision is issued by the ALJ. If the
certification period expires while the hearing or decision is
pending, assistance will be terminated. If a client becomes
ineligible or the assistance amount is reduced for another reason
pending a hearing, assistance will be terminated or reduced for
the new reason unless a hearing is requested on the new action.

(2) Iftheclient is otherwise eligible, Employment Support
Child Care (ES CC) can be paid pending an appeal of a decision
from ORS that the client is not cooperating in the establishment
of paternity or if the Department denies good cause. The client's
request for a hearing must be received no later than 10 days after
the date of the notice of denial or termination. The ES CC
assistance will continue until a decision is issued by an ALJ
regardless of when the certification period expires. If a client
becomes ineligible or the assistance amount is reduced for
another reason pending a hearing, assistance will be terminated
or reduced for the new reason. Ifa client files a new application
after a decision by an ALJ denying assistance, the new
application will be denied and the client will have no right to
appeal that denial unless there has been a change in
circumstances.

(3) Ifthe client can show good cause for not requesting the
hearing within 10 days of the notice, assistance may be
continued if the client can show good cause for failing to file in
a timely fashion. Good cause in this paragraph means that the
delay in filing was due to circumstances beyond the client's
control or for circumstances which were compelling and
reasonable. Because the Department allows a client to request
a hearing by telephone or mail, good cause does not mean
illness, lack of transportation or temporary absence.

(4) A client can request that payment of assistance not be
continued pending a hearing but the request must be in writing.

(5) If payments are continued pending a hearing, the client
is responsible for any overpayment in the event of an adverse
decision.

(6) Ifthe decision of the ALJ is adverse to the client, the
client is not eligible for continued assistance pending any appeal

of that decision.

(7) Ifadecision favorable to the client is rendered after a
hearing, and payments were not made pending the decision,
retroactive payment will be paid back to the date of the adverse
action if the client is otherwise eligible.

(8) Financial assistance payments under GA or WTE, and
CC subsidies, except as provided in paragraph (2) above will
not continue during the hearing process regardless of when the
appeal is filed.

(9) Financial assistance under the RRP will not extend for
longer than the eight-month time limit for that program under
any circumstances.

(10) Clients receiving financial assistance under the
FEPTP program must continue to participate to receive financial
assistance during the hearing process.

(11) Financial assistance under the FEPTP program will
not extend for longer than the seven-month time limit for that
program under any circumstance.

(12) Assistance is not allowed pending a hearing from a
denial of an application for assistance.

R986-100-135. Further Appeal From the Decision of the
ALJ or Presiding Officer.

Either party has the option of appealing the decision of the
ALJ or presiding officer to either the Executive Director or
person designated by the Executive Director or to the District
Court. The appeal must be filed, in writing, within 30 days of
the issuance of the decision of the ALJ or presiding officer.
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